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KosaneBa A., Konogsikaas B. MHcTHTYT MecTHOrO camoynpasiienus B llIBennu: Harasanbie
pe3yJbTaThl MNOCJHEAOBaTeJbHBIX pedopm. B crarbe mNpoBOOUTCS  HCCIEIOBAHUE MECTHOI'O
camoympasienus LlIBermu, moctpoeHHOro Ha cucteMe pedopm 1 KoMrpoMuccoB. CeromHs OHH MOCITYKIIIH
OasucoM 1ia (QOpPMHUPOBAHUS ABTOPUTETHOW BO BCEM MHpE, TaK HAa3bIBAGMOM, <QUBEICKON MOAEIn»
MECTHOI'O CaMOYIPABJICHUS, OIBIT KOTOPOH MOXKET OBITh HCIONb30BaH YKpauHOH [UId Ppa3BUTHS U
YCOBEPUICHCTBOBAHMSI HHCTUTYTOB MECTHOTO caMoyIpasieHusi. HeCOMHEHHO, MOKHO KOHCTaTHPOBaTh, YTO
OpraHH3alUA U JEeSTEIbHOCTD MIBEICKOI0 MECTHOTO CAMOYTIPABJICHUSI OTHOCUTCA K «IYYIINM IIPAaKTHKam» U
3aCIyKMBAeT Ha BHUMAHHE U UCIIOJIb30BaHHUE NPU MOCTPOSHUH U COBEPIIEHCTBOBAHUM MHCTUTYTa MECTHOTO
caMOYIIpaBJICHUs TPaHC(OPMALMOHHBIX I'OCYJapCTB, K KOTOPHIM CErofHs IPHUHAIIEKUT U YKpauHa. B
pe3ynbpTaTe WCCIEAOBAHMSA MBI TNPHUILIM K BBIBOJAM, YTO YCIEUIHOCTh M PE3yJbTaTUBHOCTH MECTHOIO
CaMOYIPaBJICHHUS B CTpaHE 3aBUCHUT BO-TIEPBBIX, OT OCO3HAHMS KaK TOCYAapCTBOM, Tak U oOmiecTBOM (hakra,
YTO BOIPOCHI MECTHOT'O 3HAYEHUsI MOT'YT M JIOJDKHBI PELIATCs] MMEHHO OpraHaMy MECTHOTO CaMOYIIpaBJICHHUS,
a He OpraHaMH rocyJ1apcTBa; BO-BTOPBIX — OT 0€3yCIIOBHOI'O COOJIIOACHUS IIPUHLIUIIA €IUHCTBA TIOJHOMOYUIL
U PECypcoB; B-TPETBUX - OT OOECIEYEHHUS! OTKPHITOCTH, MPO3PAYHOCTH M OTBETCTBEHHOCTH PEUICHUI U
JIEUCTBUN OPraHOB MECTHOT'O CAMOYITPaBICHUS

KiroueBble cji0Ba. BTOPUYHbIE MyHUIMIAJIUTETHI, JJAHICTUHIH, JEHbBI, MECTHOE CaMOYIIPaBJIEHHUE,
MYHUIMIIATATET, MYHHUIMNAIbHOE COOpaHWe, MYHWIMINAIBbHBIA COBET, NEPBUYHBIE MYHHLUIAIUTETH,
TpaHc(hOpPMaLMOHHAs CTpaHa, «IIBEJCKas MOJEIb» MECTHOTO CaMOYIIPABIICHHUS.

Kovaliova A., Kolodiazhna V. Institute of Local Government in Sweden: the Visual Effects of
Consistent Reforms. The article reveals the essence of local governimegtveden, which is built on a system
of reforms and compromises that now served asdbs lfor the formation of a respected worldwide é8ish
model" of local government. Thus, we can say that érganization and operation of the Swedish local
government, of course, belongs to the «best pemtiand as such deserves attention and usage in the
construction and improvement of local governmestitation, including transition countries, to whithkraine
now belongs. The novelty of the study is problemetsue in our own vision of the positive expereinf the
Swedish model of local government with its chanastie features, which can be considered in theedrof
local government reform in Ukraine. During the syvpositive results were achieved and we canfsatythe
success and effectiveness of local governmentseircountry depends on numerous reasons. Firstlg, adear
understanding of both the state and society oflateséact, that local issues can and should beesdéd to the
local government, not to the state authoritiespsdly - on a strict compliance with the principleumity of
powers and resources; third - on openness, tragspaand accountability of decisions and actiontheflocal
governments.

Key words: secondary municipalities, landstynh, local goweent, municipality, municipal fees,
municipal council, the primary municipalities tréin country, «Swedish model» of local government.
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10. Kpuciox

3s104uH i nokapanHs sk giocodpcbko-npaBoBa npoodJjaema

V craTTi po3nIAIaEThCs icTopiocochka peTPOCTIEKTHBA OOTPYHTYBAHHS TIOHATD <GJIOYHHY 1 «TIOKapaHHI» B
pi3HUX (GiT0COPCHKO-TIPABOBUX TEOPIisiX, iX B3aEMO3B’ 30K Ta BIUIMB Ha pedOpMYyBaHHS Cy4aCHOTO KPUMIHAJIBLHOTO i
KpUMiHaJIbHO-BUKOHABYOTO TpaBa B YKpaiHi, a TaK0K MpobiieMa aJjeKBaTHOCTI IIOKapaHHs IPaBOIOPYLICHHIO.

KaouoBi caoBa: 3iounH, mNOKapaHHsS, CIPaBEAJIUBICTh IOKapaHHs, HEBIJABOPOTHICTh IOKAapaHHS,
¢inocodcrko-TpaBoBi Teopii, KpUMiHAIBHE ITPaBO YKpaiHH, KpUMiHAJIBHO-BUKOHABYE NPaBoO Y KpaiHH.

AKTyaJbHICTh TeMH. 3JTOYMHY 1, BIIMOBIAHO, IIOKAPAHHS 3a HUX 3aBXIH OyIH i, HaleBHE, 3aBXKIH
3QJIAMIATECSA CKIIATHOIO TPOOJIEMOI0 SIK IS TEOPETHKIB TpaBa, TaK 1 IS TPAKTUKIB — IMPaIliBHUKIB
BiJNOBITHUX MPABOOXOPOHHUX OPTaHiB. AJKe, CKIJIbKH iCHYE CBiT, CTIIBKH ICHYIOTb 3JTIOYMHHU  3TOYMHII,
CTIIBKH X Oyab-sKa AceprkaBa Ha OyIb-SIKOMY iICTOPHYHOMY €TaIli CBOTO PO3BUTKY BHPIIIYBATHME: SIK caMe
KapaTH 3a B)KE€ BUMHEHUH 37I0YMH Ta SK 3a00ITTH 3JI0YHHAM Y MaltOyTHEOMY.

Ctyninb HAyKOBOI P0o3po0JIeHOCTi TeMu. Pi3Hi acrieKTH i€l TeMu po3riisgalid y CBOIX Mparsx TaKi
cy4acHi nociigHukH, sk. B. baunnin, M. bparactok, T. 'apacumis, O. Koctenko, B. Muna, J[. OBuapeHko,
M. I1anog, A. [Totpebuyk, M. SmumuH Ta iHmm. OgHaKk MaeMO 3a3HAYMTH, IO JTaHI MTUTAHHS PO3TIISIIATUCS
OUMH W IHIIMMHU BYEHHUMH 31e01TbIIOro okpeMo. Bigrak aBTop mocTaBuB co0i 3a Memy PO3TISHYTH ix
KOMIUIEKCHO, y TICBHOMY B3a€MO3B’si3Ky. CaMe TOMY Hallle OCHOBHE 3a80dHHsi — IOCIIIUTH Pi3HOMAHITHI
MIIXOMH O BU3HAYCHHS TOHSITH <GIIOYHH» 1 «IIOKapaHHI» B Pi3HUX (Pi0Cco(CHKO-TIPAaBOBUX TEOPisAX Ta ix
BIUTHB Ha peOpMyBaHHS Cy4aCHOTO KPUMIHAJIBHOTO i KPUMIHATLHO-BUKOHABUOTO TIpaBa B YKpaiHi.

Bukiaax ocHoBHOro marepiany. JlocmikeHHS MPOOJIEMHU 3JI0YMHY Ta MOKapaHHS SK CKIAJI0BUX
CYCHIJIEHO-ICTOPMYHOTO PO3BUTKY Ma€ Pi3Hi piBHI H acmektd. OOHUM 13 HaHBaXKIMBIMLIHUX € (inocodchKo-
MIPaBOBHUH, IO JO3BOJISIE JOCTIANTH BKa3aHi SBHUINA B YHIBEPCATHHUX CBITOTIIIIHUX BHUMipax KyJIbTYpPHO-
ICTOPUYHOTO UBUTI3AIIHHOTO MPOIIECY.

3arajapHOBIIOMO, IO FOPUCIPYACHIS Oyna OPraHiYHOK CKJIAIOBOI (hiTOCOPCHKOTO CBITOTIISITY
aaTugHOCTI. CaMe B KOHTEKCTI CITIBBITHOIICHHS MOpaii W IpaBa B €MOXy aHTHYHOCTI aHaJi3yBaUCs
MPUYUHN 3OYMHHOCTI Ta 1i MoTmBH. [lmaToH BBakaB OCHOBHHUMH 3 MOTHBIB BYMHEHHS 3JIOYMHIB THIB,
PEBHOILI, MparHeHHs BTiX, OMaHy Ta HEO0Oi3HaHiCTh. ['0JOBHOIO MPUYMHOIO iCHYBaHHS 3JIOYMHHOCTI B
CYCIIBCTBI, HA TyMKY (inocoda, OyJio i 3aIHMIIAETHCSA TOraHe BUXOBAHHS, caMe TOMY IOKapaHHsS — 0J1aro
JUTS 3TI0YHHIIA, KOTPE, O/IHAK, Ma€ BiMOBIaTH HE JIMIIE XapaKTepy CKOEHOTo, a i TOMY, IIO JieKajo B Horo
OCHOBI: TIiJICTYIHICTh, JKOPCTOKICTh YW JICTKOBXKHICTh. APHUCTOTENh B SKOCTI BH3HAYAIBHUX TNPUYHUH
3JI0YNHHOCTI PO3TJIISAB HEMOCKOHAICTD JIFOWHU Ta TUCTAPMOHIWHICT CYCIITLCTBA, BIAHOCSYH IO MIEPIIOL
3 HUX CXHWJIBHICTP JIFOACH BiJaBaTH MepeBary 0COOMCTHM BUTOJIAM 1 33JIOBOJICHHSM 3a PaXyHOK 3araJIbHOTO
Onara, a o apyroi — Oe3nagu B JIEpiKaBi, MOXKIIUBICTh JIETKO NMPUXOBATH BKPAJICHE, IITYYHO CTBOPEHY
nmotpedy, TOPOJPKEHY HAIMIipHHM OaraTcTBOM OJHHUX Ta 3JHIHSAMH IHINWX, HeOaxaHHs abo cTpax
TIOTEPITINX, KOTPl HE 3BEPTAIOTHCSA 31 CKaproro, CIaOKiCTh YW BIANAJCHICTh MOKApaHHS, MACTYIHICTH i
HerigHicTs cyamis [1, c. 69, 83].

3 Touku 30py ¢izocodii mpaBa OyAb-iKka aHTHCYCIILHA MOBEAIHKA, TOOTO Ta, IO HE BiAMNOBITa€E
MIPUAHATUM Y KOHKPETHOMY CYCHUIBCTBI TOJITHUYHUM, €KOHOMIYHHUM, MOpAJIbHUM, MPABOBUM HOpMaM i
CIIpSIMOBaHa MPOTH HUX, 3aBJIa€ IMIKOAH K OKpeMiid 0co0i, TaK 1 CyCIJIBCTBY 3arajoM, a TOMY Tepeadoadae
NeBHy Mipy BiAMOBiZambHOCTI. i pi3HOBMIOM € acollialbHa TOBEiHKAa, NPUTAMAHHA OKPEMHM
JICKJIaCOBaHUM TMpOIIapKaM HACEJICHHS, KOTpa HE 3aBJa€ 3HAYHOI IIKOAW HOPMaM CIIBXUTTS, a €
BHPaXEHHSM HETATHBHOTO CTaBJICHHS TEBHUX OCi0 10 IHTEpECiB CYCIIILCTBA. B OCHOBI BUMHKIB TaKHX
IHAWBITIB — MUALTBO, HAPKOMaHIs, MPOCTHUTYIIisI TOIIO. BOHM CTBOPIOIOTh KPUMIHOTEHHE CEPEIOBUIINE, X0U
caMmi He 3aBXIM MiANaNAlOTh HiA Iil0 KPUMIHAIBHOTO 3aKoHy. ToMmy ¢axiBLi 3 IOPUAMYHOI MCHUXOJIOTII
MPOIOHYIOTh IHU(EPEHINIOBATH TaKy IOBEMIHKY SK HEKPHUMIHAIbHY (TOOTO aHTHCYCIIIBHY, aje He
3JI0YMHHY), TEepPeIKpUMiHaIbHy (TOOTO Taky, IO MOXeE WMOBIPHO CTATH 3JIOUMHHOIO) Ta Oe3IocepemHbo
KpUMiHaNbHYy, TOOTO TaKy, IO, MO CYTi, € 3JOYMHHOI0O U HE BHKIIOYAE HMOBIPHOCTI MOBTOPEHHS
3704mMHYy [2, c. 62].

JlocuTh CKJIAJHUM B IOPHIUYHINA Teopii Ta dinocodii mpaBa € BU3HAYCHHS JEBiaHTHOI MOBeaiHKU. B
LIMPOKOMY CEHCI CJIOBa, Lie AisIIbHICTB, IO HE BiAMOBIIAE MPUUHATHM Y KOHKPETHOMY CYCIiJIbCTBI HOPMaM.

© Kpucwrk 0., 2015
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Opnnak AesKi JOCTIAHWKY HAIMOJATA0Th, [0 Take BU3HAYCHHS BPaxoBYE 1 Te, MO0 MOXKe OYTH Ha3BaHO
3JIOYMHOM, 1 T€, MO0 MOXKe OYTH BHU3HAHO AHTHCYCIIILHUM UM aMOpalIbHHUM, 1 T€, IO MOXE OyTH 3roJoM
BU3HAHE TaKuM, IO JisI0 Ha 6Jaro CyciibCTBa, CIPHUSIIO 30araueHHIo Horo KynsTypHOro HagbaHHg. Came
TOMY TPOMOHYIOTh PO3PI3HATH MO3UTHBHY U HETAaTHBHY ACBIaHTHY MOBENiHKY. [I03UTHBHOIO AEBiaHTHOIO
MTOBEIIHKOIO MTPOIIOHYETHCS BBAYKATH CIIPSIMOBaHYy Ha YCYHEHHS y (DYHKIIIOHYBaHHI CYCIIIbCTBA PEAKIIMHUX,
KOHCEpPBAaTUBHHUX TPATUIliH, KOTPi IMPOBOKYIOTh 3aCTiii 1 HE CHPHUAIOTH MOCTYHAIBHO-TIPOTPECHBHOMY
PO3BUTKY, HE3BaXKAIOUM HA TE, 10 B MEBHUX BUIAJKaX BOHA MOXE IMEPECTiTyBaTHCS 3aKOHOM i HaBiTh
MUIATaTH KPUMIHAIBHIA BigmoBigambHOCTI. HeratnBHa neBiaHTHa TOBEMIHKA CHPHYWHSE PYHHYBaHHS
MIPOTPECUBHUX, TYMaHICTUYHHX TCHICHIIIH Yy CYCHUIPHUX BIJHOCHHAX, TaJlbMyBaHHS IMBiTI3aiHAX
MPOLIECIB, MMiJPUB OCHOBHUX YCTOIB CycImijbcTBa [3, ¢. 14].

3504MH SK OCOOJIMBa TPOTHUIIPaBHA TIOBEMiHKA, KOTPY MPUMHATO BHU3HAYATH SK TaKy, IO
«CYTIEPEYNTh YHHHUM CYCHUJIPHUM BiTHOCHMHAM, CHpUYWHSIE ab0 3/1aTHA CIPUYMHHUTH IMKOIY IpaBaM i
iHTepecaM TpOMajsH, KOJEKTHBaM, CYCIUIBCTBY 3arajioM, IEPEHIKOMKae MOCTYIIOBOMY PO3BUTKY
cycninbeTBa» [4,c. 191], oxommoe A0CHTh BY3bKY cepy CYCHUIBHUX BIJIHOCHH, a caMe Ti 3 HHX, fKi
PETYIIOIOTE OXOPOHY OCHOBHHMX IIpaB i CcBOOOA TrpomaisH (IpaBO Ha JKHATTS, BJIACHICT, CBOOOAY
BOJICBUSBIIEHHs). BOHHM CTaHOBIATH OCHOBHI COIIANbHI I[HHOCTI CYCIIJIbCTBA, KYJIBTYPHO-iCTOPHYHI
Ha/0aHHs, TOMY MOCSTaHHS Ha HUX CTBOPIOE CYCNiIbHY HeOe3MeKy i miuisirae HeBiIBOPOTHOMY MOKaPaHHIO.

KpuminanbHe MokapaHHS BIPOJOBXK YCi€l iCTOpii JIFOJCTBA TIOCTa€ SK CBOEPITHUI KaTajizaTtop
cycrinpHEX BimHOCHH. MOro eBOMIOLisS BiX CTApOJaBHHOTO MPUHIMIY jUS talionis (3 mar. — Bimmmara,
pIBHO3HAa4YHA BYMHEHOMY 3110u4MHY) [5, c. 15] 10 cyuacHux ¢opMm € BigoOpaKCHHSIM IIEHHOTO IMOCTYITY
moxactea. Ha ngymxky M. @Dyko, 3acTocyBaHHS TOKapaHHS € IIHPOKOIO COLIaTbHOI MPAKTHKOIO
BUKOPHUCTAaHHS KapaJbHUX 3aXOIB OJHUM COITIAIBHUM CY0' €KTOM IO BiJHOIICHHIO JO IHIIOTO Yy BiJITOBIIH
Ha HeOaxaHy MMOBEIIHKY (HETaTUBHI HACTIJKH a00 PeaKIilo) y BCiX 0e3 BUHATKY cepax CyCHIIbHOTO OyTTS:
Ha MAMPUEMCTBAX, Y IIKOJIaX, B apMil, JiKapHsX, ciM' 1, HeopMabHEX Tpynax Toio [6, c. 260].

3rajikv TIpO BUTIPABJICHHS SIK OCHOBY W METy TOKapaHHS 3YCTPIYalOThCS IIe B MPALSX aHTUIHUX
¢dinocodis. Tak, ApUCTOTENb CTBEPHKYBAB, 110 MOKApaHHSA € 0OMEKEHHSIM 3JI0T0, 10 BiIIA€TLCSI 3IyOHUM
Oaxanusam [1,c. 91]. V XVII-XIX cromitrsax eBponeichbki ¢inocodu i ropuctu Y. bekkapia, Boibrep,
A. Deiiepbax K. Lexapic Ta iHII 00IpyHTOBYBAIM NPUHIMIIN PALiOHAIBHOTO y3TOLKEHHS MipH TTOKapaHHS.
Byno cdopmynboBaHo Te3y Mpo Te, MO MOKAPAHHS Ma€ CIYTyBaTH HE JIMIIE MpaBy W CIPaBeUIMBOCTI
3arajoMm, a i caMoMy IOKapaHOMY sIK PaBoBOMY cy0’ ekTy. OHH i3 OCHOBHHUX NPUHIIMITIB KAPHOI MO THKH,
SIKUI 00CTOIOBAIM TEOPETHKH MPUPOTHO-ITPABOBOI KOHIICTIIIT, — «kapai, ajic He MPUHUKYH».

Ha mymxy I'o66ca, mxepenoM 3J09HHHOT TTOBETIHKH € HEPO3YMIHHS 3aKOHY, HaKa3y CyBEpeHa, Ud
HE3HAHHS TMPO ICHYBaHHS TIOKApPaHHS 3a KOHKPETHE JisIHHS, IOMUJIKOBI CYIDKCHHS UM YSBJICHHS,
HECTIO/IiBaHUM MPOSIB CUIIM TIPUCTPACTEH.

VYeci 3nounnn ¢inocod MPONOHYBaB PO3PI3HATH: 3a XapaKTEPOM iXHIX MPUYHUH, 38 IXHBOIO 3[aTHICTIO
3MIMCHIOBATH HETaTUBHUH BIUIMB Ha CYCIUILCTBO, 3a HEOE3MEUYHICTIO IX HACHIOKIB, a TakKoX 3a
0COOJIMBOCTSIMU MICIIs, 4acy Ta 0ci0, 1o iX BunHWIM. To0TO Ha 1i (hakTopu Tpeba 000B’ A3KOBO 3BAKATH IS
3a0e3MeUeHHs] CIPaBeAINBOCTI MoKapaHHs. Hampuknazn, ocoba, mo BusiBisie ONIO3HIPCHKE CTaBICHHS 0
3aKOHY, 3acClyrOBy€ Ha TsDKY€ IIOKApaHHSA, HDK Ta, fAKiH Ie He mpuramanHo [7,c. 357]. Bomastep,
PO3MIPKOBYIOUH PO CHpaBEIIMBICTh IOKAPaHb, KJIIOUYOBUM JJIl BU3HAUYEHHS HOTO BiANOBIAHOCTI 3I0YUHY 1
JOLUTFHOCTI 3aCTOCYBaHHS BBa)KaB MPUHIIUI TyMaHi3My: «i JIronnHa, 1 s BBaXKar0, 110 MEHI IPUTaAaMaHHE yce
JONChKE...». HaBiTh 3aKkoHW, Ha HOTO IYMKY, YacTO BiOOpaKalOTh CIAOKOCTI JIIONEH: BOHH 3aBXKIHU
JKOPCTOKI TaM, JI€ BiICYTHE MHIJIOCEP . TOMy «iCTHHHA IOPUCIIPYICHIIIS MOJISTaeE B TOMY, OO 3amobiratu
37I0YMHAM, a HE B TOMY, 100 youBaTH... 3abe3mneure, Mo MOKIMBOCTI, JOMIOMOTY BCSIKOMY, XTO CIIOKYCHTBCS
pobuTH 3110, 1 BAM TOBEICTHCS MCHIIIE KapaTH».

®dinocod po3pi3HAE IPUPOIHI TA MOMITHYHI 3aKOHH. [leprmi — Ti, <«sIKi y BCI 9acH yCiM JIIOISIM BKa3ye
npupoja Uil TiATpUMaHHA  Tiel  CIOpaBeAJMBOCTI, AKy BOHA... BimoOpaswina y  Hammx
cepipix» [uuT. 3a: 8, ¢. 68]. Ha #oro aymky, mouigpHO Oyno 0, Ti 370YMHH, SIKI YHHATHCS HaifyacTimie i €
MIPOSIBOM TIOZICHKOT TIPUPOII», KapaTH, BUXOASMYH 3 IHTEPECIB HE TITLKH CYCHIBCTBA, ajie i OTePIIijIoro Ta
3nouynHLs. Kepyrounces wiero norikoro, BomsTep 00cToioBaB morpe0y MOpO3yMiHHS i NPUMHPEHHS MiX
CTOpPOHAaMH, sfKa OyJia HEBiJ €MHOIO BiJ KapajbHOI NMPAaKTHKH y 0araTboX IaBHIX cmigbHOTax. Lle —
MakCTEpHICTh MPAaBOCYJIS: TOCTABUTH Y KOH(DIIKTI KparKy, a He CIIPOBOKYBATH TIOMCTY.

BugaTtHiM TeopeTHKOM HOBOi KapHoi mapamurmu Y. Bekkapia Oyno chopMyib0BaHO NPHHIIMII
BiJNOBIZTHOCTI MMOKapaHHs CYTHOCTI 3104MHY. 3HANTH [UIs 37I0YMHY BiAMOBiTHE 1 HEOOXinHE OKapaHHs — Le
3HAUTH HEBUTOMY, 3rajika Mpo AKy OyAe Takor, M0 MM030aBUTh HaWMEHIIOI MPHUBAOIMBOCTI AYMKY IPO
3NomisHHSA. [AcanbHa Kapa Mmpo30po BiIOOpaKyBaTUME 3JIOUHH, KU Kapae. | He >KOPCTOKICTh IMOKapaHHS
Mae OUTBIININ BIUTHB HA YTy JIFOJWHU, & HOTO TPUBATICTh, a/KE TIOYYTTS HAIlli OUIBIN Bpa3JIUBi A0 CIIA0KUX,
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aJie 4acTo TMOBTOPIOBAHUX BPa)XCHb, HIX OJHOTO CHIJILHOTO, aje IMBUIKOIUIMHHOTO sBUINA. HalironosHimmi
3acib I TOCSATHEHHS 11i€l MeTH — BuxoBaHHS [9, ¢. 75].

VY Hime4uuHi po3BUTOK 11eH KPUMIHAILHOIO IIpaBa OyB BUKIMKAHUN aKTUBI3ali€0 (HiI0cOPChKUX
nociimkens Hanmpukiami XVII cromitrsa. 3okpema, Ha aymMKy DixTe, KOXKEH BOJIOIIE TIpaBaMH JIHMIIE 3a
YMOBH, WO 3arajJibHi HOpPMHU TpaBa BiH CIpUIIMAae SK HEMOPYIIHWH 3aKOH YyCiX CBOIX MiHf, 1 3mMaTHUH,
KEepPYIOUMCh HUMH, BIILHO BU3HAYATHCh Y CBOiM MOBEIHIN. BinmoBimHO 70 HOro Teopii, KOXKEH 3JI0YMH MaB
OM HACIIIKOM PO3ipBaHHS JTOTOBOPY MK CYCITITECTBOM Ta IHIWBIIOM, TOOTO BIUIYYCHHS HOTO 13 CIUTHHOTH.
3MOYMHEIL CTa€ <«BIIBHUM, SK MTax», TOOTO HWOro Oe3meka TapaHTYEThCS TakK camo, SK Oe3meka
nraxa [our. 3a: 8,c. 69].

dixte (HopMyITIO€ aHTHUTE3Y. I'POMAlSHUH, SIKAH BUYMHUB 3JI0YHMH, HEOOOB' 3KOBO Mae OyTH I03a
3aKOHOM, aJDKE METOIO JIEP’KaBHOI BIIaIH € 3abe3medeHHs 0e3neky yciM. B ocHOBY 11i€l Teopii mokapaHHs BiH
KJIa/ie HOBHH <«IOTOBIp CIIOKYTYBaHHS». YCi JOMOBISIIOTBCS, IO, OCKUIBKM II€ CIiBBiTHOCHO 13 OE3MEKOI0
JICp>KaBH, TO 3JOYMHIICBI MPH3HAYAIOTH TOKApPaHHS, ajlé He BUTHaHHS. [loroBip mpo mokapaHHS Ie 1 €
KpUMiHATBHHN 3aK0H. OCKiTbku DiXTe po3MeKOBYE TIPaBO 1 MOpaih, TO W MOKapaHHs, y HOT0 pO3yMiHHI, HE
Ma€ Ha METi 3IIMCHEHHS MOpalbHOI CIPaBeIIMBOCTI. BOHO € 3ac000M it JOCATHEHHS KOPHCHOI METH
JIEpKaBU — OXOPOHHM CYCHUTBHOI Oe3neku. Mera TOKapaHHS — IMONEPEKEHHS 3IM0YMHHOCTI. [IpuHImN
MPU3HAYCHHS KOHKPETHOTO TOKapaHHs s DixTe: KOKHOMY Mae OyTH 3aBJaHO Takoro 30UTKY Yy CBOiX
MpaBax, SKOT0 BiH YCBIIOMJICHO YM 3 HEOOEPEKHOCTI 3aBAaB IMpaBaM iHIMMX oci0. [TokapaHHS € BTpaToio
piBHOTO, i B LIbOMY 3Hau€HHI BOHO € TalioHOM, aje He alcoiroTHOI Merow. Ha nymky dimocoda,
TTIOKapaHHs Ma€ 3ajJeKaTH BiJ XapakTepy BUMHEHOTO 3JI0YMHY 1 BiJl OCOOMCTHX SKOCTEH MPaBOMOPYITHUKA.
[ToxapaHHS 3aCTOCOBYETBCS 1 JJIsT TOTO, MO0 Yy BCIX OYJIO CTiMKE NMEPEKOHAHHS. 3arpo3a KPHUMIiHAIBHOTO
3aKOHY HEMHHYYE peali3yeThCs 3aBXKIH, KOJIW BYMHEHO 370YnH. KpuMiHambHE TPaBOCYIAS Ma€
30IACHIOBATUCH MYyONIiYHO. Y KOXKHIM JeprkaBi, YIpaBlliHHS KOO 3MiHCHIOETHCS €(EeKTHBHO, HE TIOBUHHO
OyTH JrOAeH, SKi MoKapaHi HEBHHHO 1 THX, 3JIOMISHHS SKUX 3QIHINAINCH O3 BiAIIIATH. [1es BUIIpaBiIeHHS
3JIOYMHIIA 3 JIOMIOMOTOI0 TIOKapaHHS y HOro TIIyMadeHHI € He MOPAJIbHUM, a IOPUANYHUM BHUIIPABICHHAM Y
3HAa4YeHHI Ha0YTTA 3JaTHOCTI 3HOBY OyTH Cy0’ €KTOM IpaB.

EdexTuBHEe 3acTOCYyBaHHS B CydYacHOMY CYCIIJIBCTBI HOpPM IIpaBa Tependadac HEYXWIBHE
JOTPUMAaHHS BUMOT CIIpaBeUIUBOCTI. [IpH 1IbOMY MpaBO3acTOCYBaHHS Ma€ OYTH CHPABEIIHBHM SIK 3 TOUKH
30py WICHIB CYCHUIBCTBA, IO 3aXHWIIae ceOe BiJ] MPOTUIPABHUX IMOCATaHb, TaK i 3 TOYKH 30pYy THX, XTO
BIITIOBITHO IO HHOTO MiISITae MOKAPAHHIO. 3 MOSBOIO ACPKABHUX IHCTHUTYIIIH MMOKapaHHS BUKOPHUCTOBYIOTH
SIK 3aci0 I JOCSITHEHHS PO3YMHHMX ITiJIEH, OJTHAK MIATPYHTSIM € YyTTEBI CIIOHYKaHHS JroguHu. Came 1M
MOSICHIOETHCS TAaK 3BAHE «TOPIKECTBO MPABOCYAJISD, 33I0BOJICHHS MIOTEPITLIIOTO SIK HACIIOK MOKapaHHs HOro
KpuBIHUKA. [lokapaHHs — 1€ HE TUTBKU MPABO, a i 000B’ A30K JIEPIKABU, OCKIIBKH 3aXUCT CIPABEAJIUBOCTI €
TOJIOBHOIO METOIO 11 icHyBaHHS. SKI0 He Oye CIpaBeJIMBOCTI, TO BTPATUTH IIIHHICTE 1 JIFOACHKE JKUTTS.

BaxmnBuM BTUIEHHSIM BKa3aHUX 1JIel € MUTaHHS MPU3HAYCHHS caMe CIIPaBEJTUBOTO IMOKapaHHs Ta
HOro OIliHKa, M0 IPYHTYEThCS Ha BpaxXyBaHHI 3araibHOJIIOJICHKOTO, BIIAJHO-IEPKaBHOTO Ta CYCHIBHO-
HeOe3MeyHoro acmnekTiB. Jlopociuii, MOBHOIIIHHO i€3MaTHUH MOPYITHHK 3aKOHY Ma€ MOpalbHO OinibIme
mpaB, OuIbIIEe CBOOO M, OLIBINIE MOXIIMBOCTEH ISl camopeai3aliii, BiATak MoKapaHHs BiIIOBiAaE caMe Tid
MaKCHMi, SIKy BiH BCTAHOBITIOE BIIACHUM TPOTHIIPABHUM BUMHKOM.

3JI04MHOM € TOPYUICHHS HOPMH TIpaBa, BCTAHOBJICHOI I OXOpPOHIOBAHOI JIEP)KaBOIO, 3aMax Ha
ICHYIOUMH Y CYCIIJIBCTBI TPABOIMOPSAOK. 3JI0YMHOM HE BBAKAIOTH OYyAb-KE IPABOMOPYIICHHS, HUM
MPUIHATO BU3HABATH JIUINIE Take JisHHSI a00 Oe3MisuIbHICTH, SKE VIS JIEpXKaBU Ta TPOMAJISIH Y TICBHOMY
ICTOPUYHOMY Ta KyJIbTypHOMY KOHTEKCTi € HeOe3meyHuM. Jlumie Taki MOpYyIIeHHsS KaparoTb 3TiAHO 13
3aKOHOJIABCTBOM BiJIITOBITHO /IO ICHYIOUOTO TIPaBa.

Came Ha momiOHIN OCHOBHIN 3acail IPYHTYIOTBCS TaK 3BaHI MaTepianbHI TeOpii, B OCHOBI SKHX —
MepeKOHAHHs, 110 JAeprKaBa Iie, HacaMmepe], TBOPiHH JTAChkuX pykK. Jocninauku [10, c. 120-121}ymoBHO
MTOAUISIFOTE iX HA TPW OCHOBHI miarpymu. Jlo mepmroi HaylekaTh Teopii, sSKi po3MIAIal0Th PAaBO KapaTH SIK
MpaBO CYCHUTHCTBA Ha caMo3axucT. [IpeicTaBHUK ITHOTO HANPSAMKY — iTalidchkuii coriomor E. ®@eppi
BBaXKaB, 1[0 BCSAKA XHUBa icTOTa OOpEThCSA 3a BWKHMBAHHS, CaMe TOMY OyJb-fKa Jisl, KOTpa 3arpoxkye 4d
3aBaka€ TMPUPOJHUM YMOBAM OCOOHMCTOTO a0o0 CYCHIJIBHOTO ICHYBaHHS, BUKIWKAae 3 i OOKYy 3aXHCHY
peakIio, sKa MOXE IOTIOMOITH YHHUKHYTH Hamaay dYd 3amoOirTd MOXIJIMBOCTI TIOHOBJICHHS HAIamy.
[TpUXUABHUKKA KOHIICTIIIi TMOKapaHHs K BTUICHHS crpaBeuBocTi (Hampukiaz, Pocci) BUMPaBIOBYIOTH
3aCTOCYBaHHS MOKapaHHS 4epe3 HeOOXiJHICTh BCTAHOBUTH B CYCIIJIBCTBI MOpaJbHUN MOpsaok. Ha mymky
mpencTaBHUKIB TpeThoil miarpymu (Iory, Maitep, Biuainr, Jlict, Cepriecekuii, OMHUIBKHI), HEOOXITHUM
€JIEMEHTOM CYCITUTLHOTO OYTTS € TIPaBOBHH TMOPSIOK, SIKHU MOTpeOye OXOPOHHU Bif 3a3ixaHb. JlepxaBa sk
(hopMa CyCHiIBHOTO €THAHHS JIOACH BCTAHOBIIOE HOPMH MOBEIIHKH, IPABOMOPSIOK, 110 PETYIIIOE CITUIbHE
icHyBaHHs 1HOUBINIB. HopMmm mpaBa € BuUpakeHHSM iX iHTepeciB. IlokapaHHS TocTae SK OXOpOHA IHX
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IHTEpeCiB Ta 3araJIbHONIPHIHITOTO CIIOCO0Y JKHUTTS.

MosxkHa 3pOOHMTH BHCHOBOK, IO IOKApaHHS € COLIAJbHUM SBHINEM, 3yMOBJICHUM IUIIMH Ta
3aBJaHHSAMH JIIOJCHKOTO CYCHUIBCTBA. Byab-sike CyCHUIBCTBO CTBOPIOE NMPHTAMaHHUHI caMe HoMy crociO
KHUTTS, 3aXUILAIOYM 33 JAOMOMOIOI0 MPAaBOBHX HOPM NPUHHATI B HBOMY LIHHOCTI W iHTEpECH T'POMaSH.
3amaxy Ha ICHYIOUMH NpaBONOPAIOK Ta COMIANbHUN TOPSNOK MPUIHHSIOTH IIOKapaHHSAM, SKE €
MPEpOTaTUBOIO JEP)KaBHOI BN K MPEICTABHMII CyCIHijbcTBa. [lokapaHHs, TaKUM YHHOM, € IIPABOBOIO
caakuiero. [IpaBoBuii XapakTep MoKapaHHA OOMEXYe KapalbHy Bialy, PEerJIAMEHTYIOUM HOTO XapakTep.
Bukmo4yHo 3aK0H BKa3zye rpoMajsHaM, B SIKMX BUITQAKaX BOHH ITUIATAIOTh MOKAPAHHIO, a JepyKaBHIN Biai
— B SIKMX BHIIQJIKaX BOHA MYCHTh 3aCTOCOBYBAaTH CBO€ IPaBO HA MTOKAPAHHS.

BucHoBKH Ta mepcHeKTHBM MOJAJBIIMX AOCTiIKeHb. PedopMyBaHHS NMEHITEHLIAPHOI CHCTEMH
VKkpaiHu OUIIXOM MAakCHMAalbHOTO HAONW)KEHHS NPAKTUKHM BUKOHAHHS TMOKAapaHb [0 MDKHApOIHUX
MIPUHITUIIB 1 CTAaHAAPTIB, BUMArae sKiCHO HOBHUX IIXOJIB JOCIIHKCHHS aKTyadbHUX Mpo0jeM y IiH cdepi.
Hapasi igest mpo 3aco0M MO3UTHBHOTO BUIPABHOI'O BIUIMBY TMOKAapaHHsS y BHUIJISII MO30aBIEHHsS BOJI Ha
0COOUCTICTh 3T0YMHIII NMOTpedye ueproBoi mepeouinku. Amke Ykpaini y cnagmuny Big CPCP micranmach
BUIIPABHO-TPYAOBA CHCTEMa 3 NPUTAMaHHUMHU ili METOJAaMM YNpPAaBIiHHSA, OPraHi3alliifHOI0 CTPYKTYpOIO,
¢dinocodiero. XapakTepHi A Hel 03HaKM — 3aKPUTICTh, TAEMHICTh, MiJIiTapU30BaHicTh. HOBITHI KOHIEMIIIT
MEHITEHIIapHOTO BIUIMBY Ha 3aCy/DKEHUX IPYHTYIOTBCS Ha TBEPXKEHHI, IO JKOIHY pedopmy y wiit cdepi
HEMOXJIMBO pealli3yBaTH 0€3 y4acTi TPOMaJITHCEKOTO CYCIiIhCTBA.

Hapasi icaye ocobmmBa nmotpeda y3roauTi KpUMiHAIBHO-TIPABOBY TOJIITHKY 13 CYTHICTIO IMapairMH
«IIPUPOAHOTO TpaBa», fKa Iepeadadae OOTPYHTYBaHHS HEOOXiZHOCTI MOKapaHHA iHTEpecaM PO3BUTKY
JIOACTBA SIK POy 1 JIOAWHH SIK poAoBoi ictoTu. [y HEi mokapaHHA HE € BIAIUIATOIO 3JI0M 3a 3II0, a
B1THOBJICHHSIM BTPAY€HOI CITPABEIIIUBOCTI.

3akyafieHHs] MOTYTHIX MiJBaJIMH COLIalbHOI 1 MPAaBOBOi Jep)KaBU 3HAYHOIO MIpOIO 3aNEKHUTh Bij
CTaHy NPABOBOTO MHCICHHSA, WOro CTHIIO i 3MmicTy. DOpMyBaHHS TaKOro MHCJICHHS HEMOXIHBE 0e3
PO3BUHEHOIO CBITOIIIIHO-(II0COPCHKOr0 3HAHHS, IMOTYXXHOI (hiT0oco(PChKO-TIPaBOBOI €BPOINEHCHKOI Ta
CBITOBO1 TYMaHICTHUYHOI TpaaMIIii, TyXOBHOTO JOCBIIY JIFOACTBA.
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Kpsoiciok FO. Ilpectyniienne m Haka3zaHue Kak ¢uiocodcko-nmpaBoBasi npodiaema. B crathe
paccMaTpuBaeTCcsi KICTOPHOCO(CKasi PETPOCTIEKTHBAa 00OCHOBAHHUSI MTOHATHI «IIPECTYIUICHUE» U «HAaKa3aHUE»
B Ppa3IUYHBIX (QUIOCO(PCKO-TIPABOBBIX TEOPHUSAX, WX B3aUMOCBSI3b W BIUSIHHEC Ha pedOPMUPOBAHUEC
COBPEMEHHOTO YTOJIOBHOTO ¥ YTrOJOBHO-UCIIOJHUTEIHLHOTO TIpaBa B YKpawHe, a Takke mpodiema
aJIeKBATHOCTH HaKa3aHUS MpPaBOHAPYIIEHWIO. B 9YacTHOCTH peyb WAET O BBIICICHHH TPEeX IOAXOI0B K
CYIIHOCTH Haka3zaHus. K mepBoMy OTHOCSTCS TEOpHH, KOTOPBIC PAacCMaTpPUBAIOT MPABO HAaKa3bIBaTh Kak
paBo o0IIecTBa Ha camo3amuTy. Ko BTOpOMY — KOHIIENIINH HaKa3aHUs KaK BOILIONIEHHUS CIIPABEIITMBOCTH.
Ee cTopoHHWKH OIpaBABIBAIOT TPUMEHEHHE HaKa3aHWs HEOOXOAMMOCThIO YCTAaHOBHTH B OOIIECTBE
MOpaibHBI TOpsAnoK. CTOPOHHWUKH TPEThETO TOAXOAA CUMTAIOT, YTO HEOOXOAMMBIM 3JIEMEHTOM
OOIIIECTBEHHOW JXKU3HU SIBJSICTCS TMPAaBOBOHM IOPSIIOK, KOTOPBIM HYXIAETCsl B OXpaHE OT MOCATAaTeIbCTB.
locymapctBo kak ¢opMa OOIIECTBEHHOTO OOBEIWHEHHS JIOACH yCTaHABIMBA€T HOPMBI TIOBEIEHHUS,
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IIPAaBONOPANOK, PETYIMPYIOIIMH COBMECTHOE CyIeCTBOBaHME MHAMBUAOB. HopMmbl mpaBa sBiIsIOTCS
BBIpR)KEHHEM UX MHTepecoB. HakazaHue mpeacTaeT Kak OXpaHa 3THUX MHTEPECOB M OOMICTIPUHSTOro obpasa
KU3HH.

KiroueBble cJjioBa: IpecTymjieHHE, Haka3aHHUE, CIIPaBEeUIMBOCTh HAKa3aHMs, HEOTBPATUMOCTb
HakazaHus, QrI0co(CcKo-paBoOBbIE TEOPUH, YTOJIOBHOE MPAaBO YKPaHHbI, YTOJIOBHO-UCIIOIHUTENHFHOE TIPaBO
YKpauHsl.

Krysiuk Y. Crime and Punishment as Philosophical and Legal Problem. The article is about the
historiosophical retrospection of argumentationtted concepts of «crime» and «punishment» in various
philosophical and legal theories, their interr@atand influence on the reforming of the modernapemd
criminal and executive law in Ukraine, and alsowdlibe problem of adequacy of punishment for aprafé.
In particular three approaches to the essencerosipment have been pointed out in the article. fifrseone
deals with the theories which consider the righpuaish as the right of society for self-defenclee Becond
one concerns the concept of punishment as the ambotlof justice. The supporters of this theontifus
punishment application on the grounds of the néyessestablish moral order in society. Supportrshe
third approach consider legal order to be a necgsdament of public life, and it needs to be pctee from
encroachments. The state as the form of publiccégtan of people establishes standards of behasiut
ensures law and order which regulate coexistendadiiduals. Rules of law are the expression dfirth
interests. Punishment appears as protection o ihésrests and generally-accepted way of life.

Key words: crime, punishment, justice of punishment, ineyiltey of punishment, philosophical and
legal theories, criminal law of Ukraine, penal lafvJkraine.
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0. Jlaba

IlepcnekTHBH i MP00JIeMH CTAHOBJICHHS
IHCTUTYTIB rPOMASIHCHKOI0 CYCHiJILCTBA B Y KpaiHi

VY cTarTi mpoaHaNi30BaHO IMEPCICKTUBU CTAHOBJICHHS IHCTHTYTIB IPOMAJSHCHKOTO CYCHiJIbCTBA B YKpaiHi.
OOTpyHTOBAaHO TO3UINIO, IO B PEATbHOMY CYCHIJIBHOMY KHTTI TPOMaSHCHKE CYCIUJILCTBO Ta MpaBoBa JepiKaBa €
B3a€EMOIIOB  SI3aHUMHU  THCTUTYTaMH, (QYHKIIIOHYBaHHS SKHX 3a0€3MeYyeThCs BEPXOBEHCTBOM 3aKOHY, IO HaJiHHO
rapaHTye Ta 3axHIace mpasa i cBodoau rpomaasd. Ha ocHOBI iHTerparlii 3ycuiib TpOMay i AepkaBu B YKpaiHi Mae OyTH
c(hopMOBaHO IHCTUTYIIHHY APTHEPCHKY CUCTEMY <JIepKaBa — TPOMAISHCHKE CYCITIIBCTBOY.

KuarouoBi caoBa: nepkaBa, TPOMaISHCHKE CYCHUIBCTBO, JEMOKpaTH3allisl CYCIJILCTBA, JIEMOKpaTis,
BEPXOBEHCTBO MPaBa, BEPXOBEHCTBO 3aKOHY, JIep)KaBHA BIaJa, paBa JIOJHUHH.

IMocTanoBka HaykoBoi mpoOjemu Ta ii 3HadeHHs. Crenudika cydacHol cuTyamii B YKpaini
3BOJIUTHCS 1O TOTO, IO BiMOYBAETHCS MBOEAMHHM Tporiec (GopMyBaHHS i TPOMAIIHCHKOTO CYCHIBCTBA, 1
MPaBOBOI JIEpP>KaBH, JIe TPOMAISTHCHKI MTPpaBa JIOAWHU MiATOPIAIKOBYIOTHCS HOpMaM MiXKHApPOIHOTO TIpaBa.

VY B3aeMo[Iii TPOMaASIHCHKOTO CYCIIUILCTBA Ta ACP:KaBU MOXKYTh iCHyBaTH ABa HanpsiMkH. [lo-mepe,
JeprKaBa € 1 3aJIMIIaeThes PYHKIIE IPOMAASHCHKOIO cycmiibecTBa. Cepell MPeACTaBHUKIB I[bOI0 HAMIPSIMKY
€ ¥ Teopil mepeBaxkarouoi poii gepkaBu («IEpXKABHHUKK), PIBHOTO MapTHEPCTBA («CYCIIIBHUN JTOTOBIp»),
fioro macuBHOI poiti («HiYHHUI cTOpOXKk»). [lo-mpyre, AepkaBa Mae THMYACOBHH XapakTep. Y TBEp/UKCHHS B
Teopii TOCTynaTy Mpo IUBUAKE BiAMUPAHHS JepXaBH 3 TIOCTYIOBOIO 3aMiHOIO 1 CYCHUTBHHM
CaMOYTIPaBJIiHHAM IMPHU3BENIO O 10 TTOBHOTO 3HUIICHHS TPOMAISHCHKOTO CyCIibcTBa. KOXHA 3 MUX Teopiid
Ma€ CBOi MepeBarn Ta HeHodikd. OgHaK TPOTUCTABICHHS JIEPKaBU T'POMAASHCBKOMY CYCHUIBCTBY
MPU3BOAUTH 10 BUHUKHEHHS HETaTHBHUX (PaKkTOpiB, SIKi 3HAXOASTH CBOE BUSBJICHHS B TOMY, LIO Jep)KaBa Ta
TPOMAJITHCHKE CYCIIILCTBO MEPEO0yBAIOTh y MMOCTIHHOMY IIpoiieci 60poTHOM.

Hoci B YkpaiHi TpUBarOTh TUCKYCIi PO BIUIUB ACpPXKaBH Ta Ipo OajaHC CWII JACp>KaBHOI BIaaH i
CyCHiIbCTBa. 3HAYHA YACTHHA HAceJICHHS BOadae B JepKaBi 4yKy, KOPYMIIOBaHy CHIy, HE JOBipse
Jep)KaBHIMA Biali, Xo4a 1 JOTPUMYETHCS YTOMIYHOIO MOTJSAAY, HiOM BHHSTKOBO ACP)KaBHUMH 3ac00aMu
MO’XHa CTBOPUTH HOBE TPOMAJSTHCHKE CYCIIIILCTBO. MK 1HIIHM, II¢ THIIOBA yTOIIis, TIOEAHAHA 3 HAIEI0 Ha
MYJpPOTO BOX[S, aBTOPUTETHOTO TNPABHUTEINS, KU, NPUHIIOBIIN OO BJiadd, BIaJHA€ BCE CIPaBEIJIUBO I
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