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I'ycak A. XapakTepHCTHKa OTAEJBHBIX ACIEKTOB NMPHYACTHOCTH K mpecTymaeHH0. CTaTbs
IIOCBSIIIEHA PACKPBITUIO MOHATHA COYYacTHsl B IIPECTYIUIEHHM €ro MOAEPHM3ALUH B paMKax TpeOoBaHMH
CETOJHSIIHET0 JHA. MHCTUTYT COKpBITUS NPECTYIUICHUS COJEPKUT HOPMBI, KOTOpPbIE HEOO0XOIUMO
COBEpIIEHCTBOBaTh. ECTh MpeasiokeHue NepeyueHb ACSHUN, YKa3aHHBIX B YTOJIOBHOM KOJAEKCE YKpauHBI,
JOIOJIHUTh TAaKUMH CHOCO0AMM COKPBITHs, Kak 3apaHee He OOELIaHHOE YKPBIBATEIbCTBO, COKPBITHE,
HOBPEKICHUE WIN YHUUITOXXEHHUE 10Ka3aTeIbCTB NPECTYIICHUS, 3apaHee He OOelaHHas IOMOIb YYaCTHUKY
NPECTYIUICHHUS TOJyYUTh BBITOAY OT COBEPILIEHHOTO 0e3 COOCTBEHHOH KOpBICTHOH Imenu. PaccMoTpeHb
O0BEKTHBHBIC U CYOBEKTHBHBIC MPU3HAKK cOydacTus. [I[pHuacTHOCTh K MPECTYIUIEHUIO — 3TO YMBILUICHHAS
JESATENbHOCTh JIML, KOTOpble HE Yy4yacTBOBaJU B IPECTYIJICHWH, HAlpaBlIeHHAas Ha COKPBITHE YXKe
COBEPILLICHHOTO MPECTYIJICHUS, a TaKXKe YMBIIIJICHHAs O€3/esITeIbHOCTD JIMLI, O0S3aHHBIX B COOTBETCTBHUHU C
JEHCTBYIONIMM 3aKOHOJATEIbCTBOM JieiicTBOBaTh. HemoHeceHne O NpecTyMJICHWH NPEeACTaBisieT coOoi
HECOOOIIEHHE COOTBETCTBYIOLUIMM OpPraHaM BJIACTH O COBEPLICHHOM WM I'OTOBSAILIEMCS IPECTYIUICHHU. DTO
[IaCCHBHOE IIOBEACHUE JIMLA, KOTOpOeE 10 JeiicTByromeMy YK He siBiaseTcs yroJoBHO HaKa3yeMbIM JI€STHUEM.

KurroueBble cJ10Ba. COKPBITHE, YKPBITHE, TPUYACHOCTh, COyYacTHE, IPECTYIUICHHUE.

Husak A. Different Aspects of Criminal Involvment. The article considers offenses dealing with
concealing (corpus delicti), and which are classlifias types of complicity in the crime. The auttates that
institute of concealing the crime includes the tagions that need to be improved. It is recommenibed
supplement the list of the acts referred to inGhieninal code of Ukraine with such types of concealing as not
promised beforehand hiding; damage or destructiavidence of a crime; not promised to the partiaipof
a crime beforehand aid to benefit from the offewsitout one’s own selfish purpose. The main aimhef
article is to present the notion complicity in modenderstanding and interpretation. Criminal ieshent —
is an intention of persons, who do not commit cerbet want to conceal the committed crime, and &Hck
actions on behalf the persons who must act acagridirmodern Criminatode. But at the same time such
passive actions of these people cannot be puneteding to the modern Criminadde.

Key words: concealing, hiding, involvment, complicity, crime.
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3a0opoHa cymineHHs1 (PyHKIII CyI0BOT0 PO3IJIsIY
i iHmmMx npouecyaabHux QyHKUiN AK miicTaBa caMmoBiABOLY, BiABOIY

TpaauniiHuM B HaIIOMy 3aKOHOJABCTBI € pPO3MEXyBaHHS (YHKII{ BHpIMIEHHS CIpaBH BiJ I1HIIMX
nporecyaabHuX (GYHKIIH 1 1e mopymeHas 3rigao m. 2 4. 2 ¢r. 412 KIIK VYkpainn € 0e3yMOBHOIO IIICTaBOIO IS
CKacyBaHHsI BUPOKY, yXBasu. HemomymeHHs 3MminryBaHHs (GYHKIIH YJaCHUKIB KPUMiHAIBHO-TIPOLIECYATBHOT MTisITBHOCTI
— BKJIMBA TapaHTis MpaB CTOPIH B MpOIECi i JUIs MbOTO iCHYE IHCTUTYT BiaBoAiB. Ha Ham mormsim, e Moxe OyTH
MOSICHEHO 1 3 TOYKH 30py ICHXOJIOTIi, aJlxke CyMIIllIeHHs B OJHiN 0co0i QyHKIIIT mpaBocy i Ta OyAb-AKOi 1HIIO1 (HyHKITIT
YU pONi CymepeduTh ii 3aKOHaM. ABTOPH BBaXKAIOTh 332 HEOOXiJHE TependaduTH TaKHi criocid 3abe3rmedeHHs 3acann
3MarajbHOCTI, SIKMi O 3a00pOHMB BUKOHYBaTH OJHOMY YYaCHHKY KPHMIHaJILHOTO Hpouecy JBi ado Oinbuie ¢pyHKUii y
OJTHOMY KpUMIHAIBHOMY MpOBaKeHHI. CaMOBIJBII YU BiJBLA CYIUIl CIIiI 3aCTOCOBYBATH 1 JIO THX CHTYyaIliii, KOJIH BiH
BHKOHYBAaB B JaHOMY IPOBA/DKCHHI iHII mpouecyanbHi QyHKUil K 10, TaK i micis oOpaHHs (MpU3HAYCHHS) HA TOCALy
Cyai.

KuarouoBi cioBa: cynis, moTepniinid, MBUIbHUN MO3MBaY, UBUIBHUI BINMOBiIAaY, MPEACTABHHUK, CAMOBIIBI,
BI/IBi/I.
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ITocTaHOBKa HAyKOBOI MpodjeMu Ta ii 3HaYeHHs. [IpuHITMI HE3aIeKHOCTI CYIOBOi BIAJH,
c(hOpMyNbOBaHUN Y MIKHApOIHUX CTaHAAPTaX HE3AIEKHOCTI CYyJJOBUX OpPraHiB, 3HAWIIOB CBOE BTUICHHS 1y
BITUM3HAHOMY 3aKoHOIABCTBI (4. 1 cr. 126,4. 2 cr. 129 Koncturynii Ykpainu; cr. 21 KIIK VYkpainu). ¥V
Koncturymii Ykpainn He3alle)KHICTh 3a3HadeHa SK Taka, 0e3 sKoi 3BOMATHCS HA HIIMIO BCi 1HII 3acaiu
CYIOYMHCTBA i HEMOXKJIMBE 00’ €KTHBHE Ta CIIPaBeINBE MpaBocyius [1, c. 42].

B nocranosi Ne 8 [lnenymy BepxoBHoro Cyamy VYxkpainu Big 13.06.2007p. «[Ipo HezanexHicTh
CyIOBOI BIIAW» TIAKPECICHO, IO HE3aJICKHICTh CY/IIB BCTAaHOBJICHA B YKpaiHi SK KOHCTHUTYIIHHUI
TIPUHIIMIT OpraHizariii Ta QyHKI[IOHyBaHHS CY/IiB 3 METOIO 3a0e3eueH s paBa ocib Ha Takuit 3axucr [2, c. 57-
61].

3 HE3AIEKHICTIO TaKOX TICHO TMEPeIUNTAeThcs INe OAHAa 3 OCHOBHUX 3acall CyJOYMHCTBA —
3MarajibHicTh. BoHa 3akpimiena B 1. 4 4. 2 ct. 129Kouncturymnii Ykpainu ta 4. 4. 1, 3, 6¢t. 22KIIK Ykpainu
2012p. OcepasaM 3MaraibHOCTI € KOHKPETHO BU3HAYCHE PO3MEKYBaHHS (PYHKIIH OOBUHYBaueHHs, 3aXUCTY Ta
cyaoBoro posrisay. Ilpu npoMy 3aKOHOAABELb BBaXKa€ HENPUIIYCTHMHUM iX CYMIIIEHHS y MOBHOBa)KEHHSX
OJIHOT'O OpTaHy YM OAHIET CITy)K00BOi 0COOH, IO € HACTIAKOM il 3acajl He3aJICKHOCTI CYy Ta 3MarajabHOCTi B
KpPUMIHAJILHOMY CYIOYHHCTBI. AJDKe camMe Taka 3a00poHa € HaIiHHOI0 TapaHTI€l0 3a0e3leUeHHS TpaB i
cB000/ 0COOM B KpUMIHATBHOMY CYJIOUYMHCTBI, YUM 1 MMOSICHIOETHCS aKTYalIbHICTh TaHOTO JTOCIKCHHSI.

3a3zHaueHa HaykoBa IpoOiieMa OB’ si3aHa 3 IHCTUTYTOM MPOIECYaTEHOTO CTaTyCy CyMAIli, IHCTUTYTOM
CaMOBIi/IBOAIB, BiIBOIB.

AHani3 pocaimkenb miei mpodsemu. JlochmikeHHSM [HMX NPOOJIEMHHUX TMHUTaHb 3alMauCs
B. T. Manspernko, X.A. Mawmenosa, B.M. CaBunbkwuii, A.Il. Pmwkakos, B.I.T'onuapenko, B. BbymHikos,
I'. @. I'opcekmid, JI. JI. Kokopes, II. C. Enpking, ®@.H. ®arkymiia, M. M. I'pom3iacekuit, O. PociHChKa,
B. M. Maxos, M. A. Ixadapkynies, M. M. Muxeenko, B. . [llu6iko, A. 5. Iyouncekuii, 1. B. Tupiues.

Mera ii 3aBaanHs cratrti. BctaHOoBUTH paBOBY Npupory 3a00poHU CyMillleHHs! (QYHKIIH CyI0BOTO
pO3TIISMy Ta IHIMUX TPOIECYyalbHUX (YHKIHM SK ITJICTaBH CaMOBIABOMY, BiIBOAY. 3aBHAaHHSAMHU TaHOTO
JMOCHI/DKCHHSL €. aHali3 TMOIIAOIB  HAyKOBI[B II0J0 3a00pOHM MMO€aHaHHS (YHKIII JepyKaBHOI'O
0OBMHYBaUEHHSI , 3aXUCTY Ta CyJOBOT0 PO3MIISAY KPUMiHAIBHOTO MPOBAHKEHHS OJHUM 1 THM CaMHM OPTaHOM
4yl cIyxk00BOIO 0C00010; (HOpMYJIIOBaHHS MPOMO3UILiil MO BAOCKOHAICHHIO KPHUMiHAIBHO-TIPOLECYATbHOTO
3aKOHO/IaBCTBA y YACTHHI PETYIIOBAHHS CAMOBIJIBOIIB Ta BiBOIIB TOCAIOBUX OCi0, SKi BEAYTh KpUMiHAIbHE
MIPOBaPKCHHS.

Bukjag ocHoBHOro marepiajiy i OOIpyHTYBaHHSI OTPUMAHMX pe3yJbTaTiB. Tpaauuiiinum B
HaIIOMY 3aKOHOJABCTBI € pO3MEXyBaHHS (YHKITII BHPIMIECHHS CIPABH BiA IHIIUX MPOIECYaTbHUX (PYHKITIH i
11e TMOpYIIeHHS 3rigHo M. 2 4. 2 ¢T. 412 KIIK Ykpainu € 6e3yMOBHOIO IMiICTABOIO JJIsi CKACYBaHHS BHPOKY,
yxBanu. HegonymienHns 3mimyBanHs QyHKIIH yYacHUKIB KPUMiHATBHO-TIPOLIECYANbHOI JisSUIBHOCTI — BasKJIMBa
rapaHTis paB CTOPIiH B IPOIECi 1 IS IBOTO iCHY€E iHCTHTYT BimBomiB [3, ¢. 25]. Ha mamr mormsm, 1me Moxe
OyTH IMOSICHEHO 1 3 TOYKH 30py IICHXOJIOril, ajpke CYMIIICHHS B OAHIM 0co0i QyHKI# cyasi, o0BUHYyBaya,
CJIITYOTO 1 3aXMCHUKA CYNEPEUYHTh i 3aKOHAM.

BBaxkxaemo HEOOXiTHMM Tiepen0auuTH TaKuii Crocid 3a0e3nedeHHs 3acalll 3MarajibHOCTI, KU OU
3a00pOHHMB BHKOHYBATH OJHOMY YVYAaCHHKY KPHMIHAJIBHOTO TIpoIlecy nBi abo Oinbime (yHKIII y OZHOMY
KpUMiHAIBHOMY TpOBakeHHI. A Tomy cmin gomoBHUTH 4. 3 cT. 22 KIIK VYkpainu i BUKiIacTu B Takid
penakuii: «Y4acHHUK TpolLecy He MOKe MO€IHyBaTH [1Bi abo Oinblle MpoLecyalbHUX pPOJIH B OJHOMY
MPOBaKEeHHI». [Ipn boMy, BpaXxoBYIOUH POIUHHI 3B’ I3KH, BiTHOCHHHM OITIKH, MIKITyBaHHS, CIIiT 3a0€3ICUNTH
MOXJIUBICTh I 3aKOHHOTO TIPEICTAaBHHKA OOBHHYBAYEHOTO BHCTYNMATH M€ Yy CTaTycl MHBLIHLHOTO
BiAmoBigaya Ta cigka. Ilpomonyemo B . 1 4. 2 ct. 65 KIIK Ykpainu BUKIIOUNTH 3 TIEperiKy ocil, SIKUX HE
MO>KHA JOTATATH SK CBiJIKiB, 3aKOHHUX MPEACTABHUKIB MOTEPITLIIOTO, ITUBIILHOTO MTO3MBaYa 1 TOMOBHUTH 4. 5
ct. 44 KIIK Ykpaiam B Takiil pegaxiii: «3aKkoHHI MPEACTABHUKHA MaIOTh MTPaBO BUCTYIATH SK TPEICTABHUKH
HETIOBHOIITHBOT'O TIOTEPIILIOr0, @ TAKOXK MOXYTh OyTH OMUTAHI SIK CBIAKH 32 X Oa’KaHHAMY.

Tak, Bignoiguo 1o n. 1 4. 1 ct. 75 KIIK Ykpainu cynas He Moxke OpaT y4yacTi B KpUMIHAJIbHOMY
MPOBADKCHHI: SKIIO BiH € TOTEePIIAM, [IHUBUIBHHM TIO3WBadeM, IMBUILHUM Biamoimauem. Illomo
HECYMIILIEHHS B OJHOMY KPHMiHAJILHOMY MPOBaJUKCHHI QYHKUIM cynai 3 GYHKUISMH MOTEPILIOro, To, Ha
Hally JyMKY, € OYeBUAHUM, IO Take MOE€THaHHS HeMoxiuBe. [loTepminuii, Sk yd4acHHMK Mpolecy, Mae CBil
IHTEepeC B MPOBAKEHHI, IPUIMAE y9acTh 1 Ha CTafii JOCYIOBOTO CIIJCTBA, 1 HA CTadii CYJOBOTO PO3TIISIY.
Moro 3arikaBieHicTh, 5K KEPTBU 3/I0YMHY, MOB'S3aHA 3 MPOTHIPABHUM IMOPYIICHHSM 3aKOHHHX MpaB i
cB00O/, Ta MParHCHHSM BiJTHOBUTHU iX, YCYHYTH 3allOJliIHy IIKOAY, a TaKOX 3 OaXaHHAM MPUTATHYTH IO
IOpUANYHOI BiAmoBigambHOCTI 370uMHIE. Cynas >k Mae 3AIHCHIOBaTH MPaBOCYANs HEYNEPeIKEHO Ta
06’ ektuBHO. L1 oueBnaHa Te3a Oyna chopMyibOBaHa Ie B JaBHROMY pHMCbKkoMy mpaBi. «Aliquis non potest
judex in prop ria causarixTo He MOXKe OyTH CYJJICIO Y BiIacHiii cripasi» [4,c. 41].
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I3 3micty cr. 61 KIIK Vkpainu o4eBuIHO, IO i HHUBUILHUI MO3MBAY BHCTYIAE, IK 0E3MOCEPEIHBO
3aIlikaBJICHa CTOPOHA B TpoIieci. Bid 3aBau 3aiHTepecOBaHUI B TOMY, 00 B PE3YJIBTATI CYAOBOTO PO3TIISITY
OyJsia BCTAHOBJICHA BUHHICTB IIZICYTHOTO Y BUNHEHHI 3JI0YMHY, IKUM 3aBIaHa MaifHoBa mkoza [5, ¢. 298-299].
3amikaBleHUH BiH 1 y TOBHOMY 3aJ0BOJICHHI 3asiBIeHUX BUMOT. Cyans HE MOXe MaTH iHTepecy LIoA0
MIEBHOTO BHPINICHHS KPUMIHAIBHOTO TPOBA/PKEHHS Ta IMBUILHOTO TMMO30BY. JIOpEYHO HABECTH IIE OJHY
JIaBHBOPUMCBEKY ceHTeHIifo: «Nemo potest esse simul actor et judexixto He Moxke OyTH OJHOYACHO
nosuBayeM i cyuero«» [4,c. 47].

HeoOxinHO 3ayBakWTH, IO 1 MUBUIHPHHUK BIAMOBITAY € 3aIliKaBICHOIO y BUPIMICHHI IPOBAIKEHHS
cropoHoro. Ha Hporo, 3a BucimoBoM B. M. CaBHUIILKOTO, MONIHUPIOIOTHECS MaTepiallbHO-IPABOBI HACIIIKH
PIIICHHS MO0 HUBIIBHOTO NMO30BY [5, ¢. 302].

IMorepminuii, MBIILHUN TO3KUBAY, IUBIUILHHINA BiAMOBIaY BIpaBi MaTH CBOIX MPEJACTABHHUKIB (CT.CT.
58, 63KIIK Vkpaiun). [IpecTaBHUK € YYaCHHKOM KPHMiHAIBHO-TIPOIIECYAIbHOI MisSIIBHOCTI, IKUI BUCTYIIA€
HOPSIZ 3 THM, KOTO Tpe/icTaBisie [6, c. 144].

OTxe, BUILIE3a3HAUCH] CY0’ €KTH TaKOX MalOTh BIACHHUI MaTepiallbHUM UM IpolecyaibHUH iHTepec y
MIPOBAKCHHI, KU BUIUIMBAE 3 IHTEPECY MOTEPIIUIOTO, ITUBIILHOTO MO3WBAYa, ITUBUILHOTO BimmoBigada. I
3aKOH TMPSIMO CIIOHYKA€E iX T0 aKTUBHOTO 3aXHUCTy. BOHU aX HisIK HE MOXKYTh OyTH O€3CTOPOHHIMHU. A TOMY €
MPAaBWJILHUM PIIICHHS 3aKOHOJABIA BIJHECTH TPEACTABHUIITBO iX IHTEPECIB IO TMEpeliKy OOCTaBWH, IO
BHUKJTFOYAIOTh YUACTh CY/II Y CYZAOBOMY PO3TJISAL 1 BUPIICHHI KPUMIHAIBHOTO ITPOBAIKCHHS.

Jlo kosa oci0, AKi MOKYyTh BUCTYIIATH NpeAcTaBHUKaMH, cT.cT. 44, S8KIIK Ykpainu Takox BIAHOCATH
1 3aKOHHUX MPEICTABHUKIB. 3aKOHHUI MTPEICTAaBHUK MOTEPIILIOTO HE Ma€ TpaBa BUCTYIATH CYICHO 1 MiIsirae
BiZIBOJY B CHJIy POJUHHHUX 3B’ I3KiB 13 MOTEPITLINM, HUBIILHAM ITO3UBAYEM.

Crarta 44 KIIK VYkpainu BUIIIA€ 3aKOHHOTO TMPEICTABHUKA ITiIO3PIOBAHOTO 1 OOBHHYBAuCHOTO.
[pouecyanbHuit cTaTyc 3aKOHHOTO NPEICTABHIKA OTEPIIJIOr0 BU3HaYa€eThes 3a aHajoriero cr. SOKIIK [7, c.
22, 28]. Take po3MeXyBaHHsS 3aKOHHUX IPEACTABHUKIB CTOPIH OOBHHYBAYCHHS i 3aXHCTYy MH BBa)Ka€MO
npaBwibHUM. OTXXe, 3aKOHHI MPEICTAaBHUKH B CHIIy CBOiX OCOOJHMBHUX CTOCYHKIB i3 ITiIOTIIYHUMH, 3aBXKIH
MalTh IHTEpPEC y TCBHOMY BHpINIEHHI KPUMIHAIBHOTO TIPOBA/DKCHHS BIMIIOBITHO JO 3aXHCTy TIPaB
npeacTaBieHux cy0' ekTiB. Lle 3akoHOMIpHO pOOWTH HEMOMKIMBUM JOMYyIIEHHA iX IO yd4acTi y mpoueci y
ctaryci cynni. JlopedHo Takok BKa3zaTH 1 Ha HE3aMiHHICTb TAKWX 3aKOHHUX INPEICTaBHUKIB, K OaTbKU 4u
YCUHOBHTEI, OINKYHH YHM WIKIyBAIHPHUKA. AJDKE B OCHOBI iX 3aKOHHOTO TPEICTAaBHHUIITBA € KPOBHA
CIIOPIHEHICTh YU TaKi aKTH IUBUIBHOTO CTaHy, SK YCHHOBJICHHS, OOMEXCHHS LMBUIBRHOI JI€3MaTHOCTI,
BU3HAHHS OCOOM Helie3naTHO, Mmo30aBieHHs OaTbkiBchkux mpaB (ct. 49 LIK VYkpainu) 3 mokiajeHHM
000B’ 13Ky 31HCHIOBATH OIIIKY M IMKIyBaHHSI HA KOHKPETHHUX OCi0.

CaMOBIBI UM BIZBIA CYAII CJil 3aCTOCOBYBATH 1 0 THX CHUTYaIliil, KOJU BiH BUKOHYBaB B JAHOMY
MPOBaJPKCHHI TMpolecyalibHi (QYHKINT CBiJlka, €KCIepTa, CIemiaiicTa, Mmepekianaya, CIiadoro, mpoKypopa,
3aXMCHHUKA SIK [0, TaK i Micias oOpaHHs (Opu3HAUYeHHs) Ha mocaxy cyami. OCKiIbKY BHYTPIIIHE TEPEKOHAHHS
CyAIiB B MPOBAKCHHI, Ky BOHHU PO3MVISINAIOTH, TOBUHHO (OPMYBATHCS BUIBHO, Ha IMIJICTaBI TUIBKHA THX
BPaXXEHb, K BOHH OJICP KAl B CYZIOBOMY 3acCiJlaHHi, a HE 1103a HUM.

B n. 249. 1cr. 75KIIK Ykpainu mictutbes 3a00poHa IJis cyaai OpaTu yyacTh y CyZOBOMY PO3TIISIII
KPUMIHAJIGHOTO TIPOBAPKCHHS, SKIO IO HHOMY BiH BHCTYIIaB CBiAKOM. Takwii MmiaxiJ 3aKOHOIABIIA [0
BUPIIICHHS IIHOTO MUTAHHS € 3aKOHOMIpHUM. AJKe caMme CBIZIOK B CHITy CBOTO 3B’ SI3KY i3 TIOJII€I0 3JIOUHHY €
HaWLIHHIIINM JKepesnoM iHdopMamii MpU BCTaHOBJICHHI OOCTaBHH KPHUMIiHAIBHOTO IMpoBajkeHHs . CBigok
3Hae, 0ayuMB 1 4yB yce Te, 0 Ma€ BITHOIICHHS IO MOii 3JIOYMHY 1 TUIBKH BIH MOXKE 1 IIOBUHEH PO3MOBICTH
PO BigoMi oMy (akTH, sKi CTaHyTh JOKa3aMH B IPOBaKEHHI. B CHITy IbOTO MOSACHIOETHCS 1 Hallla yBara J10
npiopuTeTy (QYHKIIl CBiKa Ta HOro0 HE3aMIHHOCTI Yy KOHTEKCTI IHCTHTYTY BiIBOHIB B KPHUMiHAJbHOMY
CyIOYHHCTRI.

B ocHOBI 10Ka3aHb CBijIKa JISKHUTh PAKT, MOAisl MHHYJIOTO, 0€3[I0CepEAHbO CIPUIHATA CaMe HUM, ajie
BXKE HEJIOCTYITHA JUTsl 0€3MM0CepeIHhOT0 CIPUUHATTS CY1i a00 iHIOi 0COOU. 3BifICH i BUIUIMBAE HE3aMiHHICTh
cBiznka [8, c. 30].

I'. @. Tl'opcwkmit, JI. /1. Kokopes, I1. C. Enpking Bka3anm, M0 B KpUMiHAIBHO-TIPOLIECYANbHIN Teopii
NOUIMPEeHa OyMKa MPO TaK 3BaHy «HE3aMiHHICTH» CBIIKiB, YMM HIOWTO i MOSCHIOETHCS 3a00pOHa CyMilllaTh
000B’ sI3KM CBifKa, Cy/Ii. AJie Ili BUYCHI BBAXKAIOTh, 1110 I 3a00pOHA BUKIWKAaHA HEOOXITHICTIO 3a0€3MeUnTH
00’ EKTUBHICTH OCI0, SIKI 3[IHCHIOIOTh CYIOUMHCTBO. A TOMY 0C0O0Y, sIKa CriocTepirajia 00CTaBUHU, 3HAYHMI 110
CIIpaBi, JOIIILHO BUKOPUCTATH SK cBifKa [9, c. 134-135].He MoxeMO CIIpHUIAHATH BUKJIAAEHOTO IIiIX0Y, IO
NPOTHUCTABISE Taki OCOOMMBI PHCH TpOLECYalbHUX CTaTyciB, SK 00’ €KTHBHICTh NpPU OLIHII JOKa3iB
ciy:k00BUMH oco0amH, sIKi BeOyTh KpUMiHaJbHE NMPOBAKEHHS, T4 HE3aMiHHICTH cBinka. Ha Ham mormsn,
aBTOPH TPHUIYCTUIUCS CYTTEBOI MOMIUIKH, HEIOOIIHIOIOYH TE3y MPO HE3aMIiHHICTH CBijka. Ha BimMiHy Bif
Cyani, SKUi Moke OyTH YCYHYTHH BiJ yd4acTi B MPOBADKCHHI 1 3aMIHEHUH 1HIINM CYIICIO0, CBIOK B CHIY
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CBOTO 3B’ 3Ky 13 MOJIEI0 3JI0YMHY € He3aMiHHMM JKEPEaoM iHpopMaIlil i TOMy 3aBXKIU MiIArae 3aaydeHHIO
JUIsL ZIONUTY, SIKIIO TLMBKH He oxoruieHuil miero 4. 2 cr. 65 KIIK VYkpainu. 1li HaykoBLi HPUXOASTH IO
BHUCHOBKY IIPO JIOLIJIbHE, a HE OOOB’SI3KOBE BUKOPUCTAHHS SK CBifKA CYIUIl, KU CTaB OYEBUIIECM IOl
3n04ynHy. Take TBepIKCHHS BUKJIMKAE MOIUB: Xi0a y IUX CUTYyallisX MOKJIMBUM € BapiaHT i BUOOpY dopMu
y4acTi OYEBHUL 3JI0YMHHOI IOii y cTaTycl ado cBiaka abo cymmi?

Tomy mm comimapui i3 aymxoro @.H. ®arkymwriHa, SKuii BH3HABaB HE3aMIHHICTh CBilKa B
KPUMIHAJIIBHOMY TIPOIECi JKUTTEBOIO HEOOXiAHICTIO. BiH BHCIOBHB IyMKy, IO NPOIECYaIbHUH 3aKOH,
3a0e3medyrour He3aMiHHICTh CBiJIKa, JOIMyCKAa€e 3adydeHHs caMe B I SIKOCTI CJIIIYOTO, IPOKYypopa, CYIIL0,
3BITBHUBIIY TX Bix QYHKIIH CIIyKO0BHX 0Ci0, sIKi BeAyTh KpuMiHanbHuit mporiec [10,c. 133].

M. M. I'poI3MHCHKUI HATOJIOCUB, IO HE MOKE OpaTH y4yacTi B pO3TIIS 1€l CrpaBu K Cys oco0a,
sKa He Oyna Iie JonMTaHa SK CBiNIOK, OJHAK BOJOJIE BiIOMOCTSIMH, SKi MAIOTh 3HAYCHHS IS CIIPABH,
30KpeMa, Oyiia OYeBHALIEM TOTO MisIHHSA, SIKE CKJIagac mpeaMer cymooro posrismy [11, c. 110-111].Tomy
aHaJIi30BaHa MiJICTaBa IS BiABOIY CIIy’)k00BOi 0coOH, sika BeJe KpUMiHAIBHE MPOBAKCHHS, TIOIIHPIOETHCS
HE TUTBKM Ha Ti BHIIAJKH, KOJIM 0c00a BKe Opaja y4acTh y MPOBaPKCHHI K CBIJIOK, 110 COPMYIHOBAHO B
YUHHOMY 3aKOHi. Ha Hamr morism, pemakifiio 1i€i oOCTaBMHU SK IMIICTAaBH TSI BIABOMY CIIIJT KOPETYBaTH,
MOIIMPHBIIY i Ha 0Ci0, II0 BOIOMIIOTH JOKAa30BOI0 iH(pOpMAIli€ro (TOOTO € «IOTEHIIHHUMI» CBiIKaMu), a
TOMYy TIOBHHHI OpaTW y4acTb y NpPOBAaDKCHHI came B Wil poji, IO BUIUIMBAE i3 3arajbHUX IOJIOKECHb
JIOKa30BOTO0 TpaBa. Takuil BHCHOBOK BHIIPABJOBYETHCS 1 NPAKTUYHUMH MIpKyBaHHAMHU. BHocuMmoO
npono3umiro gonoBuutd . 2 4. 1 cr. 75 KIIK Ykpainu micns ciaoBa “sKkiio” TakMM YHHOM: “BiH JaBaB
MOSICHEHHS 200 TIOBUHEH OyTH JOMMUTAHMIA SK CBiJIOK .

TakuM 4MHOM, MiHIMi3yBaBIIX OOMEKEHHS, SIKi CIYTYIOTh IEPEIIKOAOI0 AJISl JOMUTY 0cOOU B SIKOCTI
CBiJIKa, 3aKOHOJABENb NparHe 3aJIy4UTH JOKa3W B KpUMIiHAIBHHUI mporec. [Ipo me CBITYHUTH BiICYTHICTH
3a00pOHM JIOTIUTY CYIII SIK CBifKa. AJie TO/I HAa HBOTO MOIIUPIOETHCS [Tisl IHCTUTYTY CAMOBIZBOIIB Ta BiIBOMIB
1 BiH MO’Ke 1 MOBHHEH BUKOHYBAaTH B KPHMiHAIILHOMY MIPOIIECI POJIb CBiKA.

IMyakr 2 4. 1 ct. 75 KIIK VYkpaiau 3a00poHsie Cymii HOeaHyBaTH CBOI (YHKINI 3 (YHKI[ISIMHU
eKcrepTa, cremanicra, nepeknanada. K. P. Pocinceka 3 1150T0 MPUBOAY KOHCTATyBajla, o0 000B’ I3KU CYAY i
ekcriepra HecyMicHi [12, ¢. 8]. B. M. MaxoB 3a3Hauyae, mo Ccynas He MOKE MPUIMATH y4acTi B PO3TIISIL
CIpaBH, SKIIO BiH MpUiiMaB ydacTs y Hill sk cnenianicT [13, c. 7]. [lopylnieHHsIM TPHHIMIIB HE3aIeKHOCTI
CyIJi 1 HalliOHAJIBHOI MOBH CYIOYHHCTBA € CYMIIIEHHS B OXHIN 0c00i 000B'sA3KiB cyami i mepeknamada [14,
c. 130].

Binbmricte 00CTaBHH, IO BHKIIOYAIOTH YYacTh CYJJIi B PO3IIISAIi CYAOBOTO IPOBAHKCHHS, YiTKO
BHKJIAJICHI B 3aKOHI 1 HE MOTPEOYIOTh OCOOIMBHX MOSICHEHB. X04a JIeSKi 3 HUX 3aCIyTOBYIOTh OKPEMOi yBar.
Bkazipku m. 2 4. 1 cr. 75 KIIK ciig po3ymiTi He TUIBKM B TOMY 3HAuY€HHI, II0 CyAIs paHillle BUKOHYBaB
TpolecyatbHi GyHKIIi COiA40ro 10 0OpaHHs CyAAel0. IX CIIij po3yMmiTH i B TOMY 3HAYeHHi, IO CyA/s, SKHil
npuiiMaB y4acTh B MPOBEACHHI HABITH OJHIET OyIb-IKOi CIITUOT Jii B XOJi JOCYJOBOTO CIIJICTBA, HE MOXE
MpUMaTH ydacTh B CYAOBOMY po3risidi crpaBu. Cynas HE BOpaBl NPHHMATH Y4acTh B PO3TIIAL
KpPUMIHAJIBHOI CIpaBH, SKIIO BiH MPSAMO Y MOOIYHO OpaB ydyacTh B MPOBEICHHI OKPEMHX CIimumx Aii [15,
c. 128].

Mu Takox BBaXKa€eMO, 1110 CyJUIsI HE BIPaBi OJJHOYACHO NPUIIMATH YYaCTh B IPOBAKCHHI JIOCYI0BOTO
pO3CIiTyBaHHS i CYJIOBOTO PO3TJISAAY CHpPaBH, OCKUIBKH HOTO yd4acTh B TPOBEACHHI OYyIb-KOi ciimguoi mii
MOJ€ BIUTMHYTH Ha (pOPMYBaHHS YIEPEIHKEHOTO CTABICHHS 10 OOBMHYBAaYeHOTrO. BHYTpIllIHE TIepeKOHAHHS
CYIIIB TI0 KOXHOMY TPOBAKCHHI, KA HUMHU PO3TIIAIAETHCS, TOBUHHO (hOPMYBATHCS JIUIIE HA OCHOBI THUX
BIZIOMOCTEH, fAKi OofepiKaHI caMe B CYJOBOMY 3acimaHHI B pe3yJabTaTi MOCIIKEHHS IOKa3iB. 3MIHCHEHHS
CIIPABXKHLOTO TPABOCY/AS MOMXJIHMBE JIMIIE TOMi, KOJU TMijJ] 4ac KPUMIiHAJIHHOTO TMPOBAJDKCHHS (YHKITiS
CYJIOBOT'O PO3IJISILY BiA/iiIeHa BiJ (DYHKIIT TOCYA0BOTO PO3CIIi IyBaHHS.

3abopoHa noeHaHHS (QYHKIIT CyIOBOTO PO3IIISAY 3 MPOIECYATHUMH TOBHOBRKEHHSIMH TPOKYpOpa
TaKOXX MiJNOPSIIKOBaHA YTBEPKEHHIO HEYNEPEMKEHOCTI Ta 00 €KTMBHOCTI Cyaai 1 y BUNankax,
nepea0aueHuX 3aKOHOM, TATHE 32 COOOI0 CaMOBIJIBIJ] UM BiJBif CY/Ii.

IIpu anmaimizi KpUMiHATBHO-TIPOIIECYAIBHOTO 3aKOHOAaBCTBA YKpainu i mpoekTiB KIIK momo BigBogy
CyJIJi TIpUBEPTa€e yBary HacTymHa mHporanuHa. Tak, y 3micti . 2 4. 1 ct. 54 KIIK Vkpainu 1960p. cepen
MEpeNiKy YYacHUKIB Ipolecy, (YHKII SKUX HE MOXE BHUKOHYBATH CYIJs, HE 3HAYUTHCS TOHSATHUH.
M. M. Muxeenko, B.II. IIIu6iko, A. 5. JyOuHCHKHH, TPOBOASYN HAyKOBE (IOKTpHHAIBHE) TIyMaueHHS
3rajjaHoi HOPMH, BKJIIOUMIM BUKOHAHHS pojii moHsToro He mo m. 2 4. 1 ct. 54 KIIK Ykpainu 1960p., a
PO3KpPHBAIOYH 3MICT OL[IHOYHOTO HOHSATTS «IHIINX 00CTaBHH, AKi BUKJIUKAIOTh CyMHIB B 00’ €KTUBHOCTI CYIi»
(m. 449. 1cr. 54KIIK Ykpaiau 1960p.). Cromu Takox BiHECIH i ceKpeTaps cynoBoro 3acimanns [16, c. 97].

JlaHe TiymaueHHs, Ha HAIly JYMKY, € TpaBwibHUM. OIHAK, HE MOXHA IOTOJUTHCS 3 CaMHM
NPaBOBUM PETYJIIOBAaHHSM iHCTUTYTY BiJBOJIIB B Ll YacTHHI. AJ)e MOHITUH 1 ceKpeTap CyIOBOTO 3aciJaHHs
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PO3LJI IV. KpuminaibHe Ta KpUMiHATILHO-BUKOHABYE IPABO, KPUMIHOJIOTis1, KpUMiHAJILHUIA Npoliec i KpuMiHATiCTHKA

€ TAaKWMH K JTIOTIOMIKHUMH Cy0’ €KTaMH KPUMIHAIBHOTO TIPOIIECY, SK CBIIOK, €KCIEPT, a TOMY HEOOXiTHO JIit0
11i€1 HOPMH TIOIIMPHUTH 1 HA HUX.

OTxe, cynast B CHIIy BUMOT 3aKOHY HE MOXKE TIO€IHYBaTH CBOI mpolecyanbHi GyHKOil 3 QyHKIIIMU
OyAb-SIKOTO 1HIIOTO yYacHUKA MPOLECY.

JlopeuHo 3ramati, mo 3rigHo myHKTy « cr. 22 KIIK Mongascekoi PCP cynns migsarae BiaBoAy,
SIKIIO PaHiIlie BiH IPOBOAMB CIIYKO0BE PO3CITiTyBaHHS Y IIEPEBIPKY 0OCTaBUH CIpaBH ab00 MpHUHMaB y9acTh Y
BUHECCHHI PIIICHHS MO WLiil crpaBi y OyAb-SKOMY TPOMaJICBKOMY 4YH JiepkaBHOMY oprai [3, c. 42]. Bapto
nependaynTH 1 Take: ocoba, sKa mpuiiMalia y9acTh Y BiIOMYOMY PO3CITiTyBaHHI, HEC MOXE BUKOHYBATH 1HIITUX
¢dyHKIiA o crnpasi. Ha Ham morysia, cyaas Moke OyTH 3allikaBleHHH, abu pe3y/IbTaTh HOro MonepeaHbol
JISUTBHOCTI TO CITy>KOOBOMY PO3CIiAyBaHHIO OOCTaBHH CIpaBH YM PillleHHsS, MPUHAHATE 3a HOro ydacTi, y
CKJIaJi TPOMaJICHKOTO YH JIEPKaBHOTO OpraHy He Oynu 3amepedeHi, ckacoBaHi. [IpononyeMo nomoBHUTH 1. 2
4. 1cr. 75 KIIK Vkpainu 2012p. micis ciiiB: «abo0 MpeacTaBHUK» TAKUM IOJIOKECHHSAM: «a00 SIKIIO paHiIIe
NPOBOAMB BilOMYE, CIIy>KOOBE pO3CIiAyBaHHS YW MEPEBIpKYy OOCTaBHH CIpaBH, OpaB ydacTb y MPUHHATTI
pilIeHHs 1Mo Wil cripaBi y CKJali TPOMaJChKOT0 YH JepKaBHOTO OpraHy».

BucHOBKM Ta mepcneKTHBH MOJAJBIIOTO JociaimkeHHs. OTxe, HE3AICKHICTh CY/IOBOi BIaTu €
rapaHTiel0 HeynepeIKeHOro MpaBoCyAlsl. 3 HEI0 HEPO3PUBHO OB’ si3aHa OJ{HA 3 OCHOBHHUX 3acaJi MPUHIIUITY
CYIOYMHCTBa — 3MarajbHicTh. Lliyumto naii 3MaragbHOCTI B KPHUMIHAJBbHOMY MPOBAJKEHHI € YiTKe
BiAMEKyBaHHS (QYHKIIT CYZA0BOT0 po3rysiay Bia GyHKIIT 0OBUHYBaYeHHs Ta 3axucTy. Ha Halr morisi, BapTo
normoBHUTH 4. 3 ¢T. 22 KIIK Vkpainu TakuM peueHHsIM: «YYacHUK MPOLECYy He MOXKE IMOEIHYBATH ABI a00
OiTbIIIEe IPOLIECYANBHUX POJICH B OHOMY MPOBAKCHHI».

3 BpaxyBaHHSM POAMHHHX 3B’ 53KiB, BIIHOCHH OIIKH 1 MIKJIyBaHHs, IPONOHYEMO BHECTH 3MiHH B 1. 1
4. 2 c¢t. 65 KIIK Ykpainu i BUKIIOYHUTH 3 MEPEIiKy 0ci0, IKUX HEe MOXKHA JOMUTATH 5K CBIIKIB, 3aKOHHOI'O
npeAcTaBHUKA MOTEPHIOro 1 IMBIIBHOTO To3uBada. HixTo He Moxe OyTH cynaelo y BIAcHIM CIHpasi.
HemoxnmBo cymimiatu mporecyaibHi poji CyIAi Ta IUBUIBHOTO IO3WBayva, LUBIIBLHOTO BiANOBigaya,
npe/cTaBHUKA.
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Jdembsnuyk B., lenucoa I'. 3anper coBmemeHue (PyHKOMU cyae0HOro pa3ouparTebCTBa U
JAPYTUX NmpoueccyaJbHbIX (PYHKIHUIT KaKk OCHOBaHUeE JJIs1 CAMOOTBO/JA, 0TBOAA. TpaglIIMOHHBIM B HAIlleM
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3aKOHO/ATEIBCTBE SBISIETCA pasrpaHWdYeHHe (QYHKIWW paspemieHus fella OT JAPYTHuX IPOLecCyaTbHBIX
(yHKIMI 1 ero HapyiieHue coraacHo m. 2 4. 2 ¢t. 412 VIIK Ykpaunsl sBiseTcs 6€3yCI0BHBIM OCHOBaHUEM
JUTsE. OTMEHBI TIPUTOBOpA, TOcTaHOBIeHUS. HemomymeHne cMmemuBaHUS (QYHKIUNA yYaCTHHKOB YTOJIOBHO-
MpolLecCyalbHOU JEATEILHOCTH - BaXKHAs TapaHTUs MpaB CTOPOH B MPOILIECCE U JUISI STOTO CYLIECTBYET
WHCTHUTYT OTBOJOB. ABTOPHI CUHTAIOT, YTO 3TO MOXET OBITh OOBACHEHO W C TOYKH 3PEHUS TICUXOJIOTHH, BEIh
COBMEIIIEHUE B OJHOM JUIle QYHKIIMK MPaBOCYIUs M 000N APYrodl GYHKIUH WM POJIM TIPOTUBOPEUUT €e
3aKOHaM. ABTOPHI CUMTAIOT HEOOXOIMMBIM IMPEIyCMOTPETh TAaKOH croco0 00ecIeYeHns COCTI3aTeIbHOCTH,
KOTOPBIA OBl 3alpeTri BBIMIONHATH OJHOMY YYAaCTHHKY YTOJIOBHOTO Ipoliecca NBe Win Oojee (PpyHKINUU B
OJIHOM YTOJIOBHOM ITPOM3BOZACTBE. A MOTOMY CjeayeT JOMOJHUTh 4. 3 cT. 22 YIIK YkpauHbl U U3JI0KUTH B
CIIeyIOIIeH peJaKIuu: «YYacTHUK MpoIlecca He MOXKET COBMEIIATH JABE WU 00Jiee MPOIeCCyallbHBIX POJICH B
OJIHOM Tpou3BoAcTBe». CaMOOTBOJ WM OTBOJ CYIb€ CICAYyeT IMPUMEHATh U K TEM CHUTyalusiM, KOTrJa OH
BBITIONHSJT B JIaHHOM TIPOM3BOJCTBE IIpoOllecCyalbHble (YHKIMH CBHUAETENS, OJKCIEpTa, CIEIHAINCTA,
MEePEeBOUMKA, CJICIOBATENS, MPOKypopa, 3alMUTHUKA Kak 10, TaK W TMociie u30paHus (Ha3HAYCHHs) Ha
JIOJKHOCTB CY/IbU.

KaloueBble cjoBa: cCynabs, TOTEPNEBIINM, TPaKIaHCKUM MCTEll, TpaxJaHCKUH OTBETUUK,
MIPEJICTAaBUTENh, CAMOOTBO/I, OTBO/I.

Demianchuk V., Denysova G. Prohibition ofAmalgamation of Trial’s Function and Other
Procedural Functions as a Basis for Self-rejectiorRejection. The article deals with legislature regulations
aimed at differentiation of the functions in legmbceedings and violation of them. Traditional agmh in
our legislature is separation of the functionsonrt hearings and other procedural functions. Tibkton of
it is the basis for verdict being revoked. Debartafrcombining functions performed by the particifgin
the trial is an important guarantee of the partiggits in legal proceedings. The institute of dakfication in
court and self- dismissal of the participant ialtis the guard post of it. From the point of viefapsychology
combining in one person functions of justice ang atiner function contradicts the very nature of bBamrhe
authors consider that legislature should ensureptiteciples of fair competition of the parties inat,
introduce the regulations which would prohibit grarticipant in the court hearings to combine tworare
functions in one criminal proceeding. The articleggests to amend Article 22 in part 3 of Criminal
Procedural Code of Ukraine with the following: «Rapant in the trial can not combine two or more
functions in one criminal proceeding». The procedof disqualification in court and self- dismissélthe
participant in trial can also be applied in sitaai when a judge performs the function of witnesshe
accident, expert, specialist, interpreter, invegtig, prosecutor, advocate (both before and afipoiatment
to the post).

Key words: judge, victim, civil plaintiff,civil defendantrepresentative, self-rejection, rejection
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10. Kynvuuncoka

IHocAranHs Ha 310pOB’ 41 JIK0/€eil NI MPUBOAOM
NMPONOBITYBAHHS PeJiriiHUX BipOBYeHb UM BUKOHAHHS pPeiriiHux o0psaaiB

V crarTi MpoaHai30BaHO IMiICTABU KPUMiHAIBHO-TIPABOBOI OXOPOHH MPABOBITHOCHH, 3MIiCTOM SIKHX € TIPaBO Ha
cB0OOOIY BipocmoBiaHHA moAWHA. OOTPYHTOBAHO Te3y IPO HEOOXiMHICTH 3alpOBAaTUTH IiIBUIICHY KPHUMiHAIBHY
BIIIIOBIAAIBHICT 32 HE3aKOHHY HisUTbHICTE 3rafganux rpyi. cr.181 KK Vkpaiuu mae reBHi Baau. Y Hiil nepeabadaeTbes
BIANOBINATIBHICTD TUIBKM JUI1 OpPraHi3aTopiB Ta KEPiBHHUKIB JAECTPYKTUBHHX TPYIL, ajleé HIYOro HE CKa3aHO NP0 aKTHBHUX
YYacHHUKIB, sIKi BceOiYHO cnpusuti 11 QyHKUioHyBaHHIO. OOrpyHTOBY€EThCsS HeoOXimHicTh HOBOI pemakuii cr. 181 KK
VYkpainu, siKka I03BOJIMTH 3aXHINATH OCi0 BiJ OyAb-SKMX NPOTUIPAaBHUX Jid 3 OOKy OpraHizaTopiB, KEpiBHHKIB Ta
AKTHBHHUX YYacCHUKIB AECTPYKTHBHHMX PEJIriHHMX YU rpoMazchbkux o0 enHaHb. TakoXX HPONOHYETHCS CTBOPHTH Ha
Jep>kaBHOMY piBHI LIeHTp TonoMoru skepTBaM AECTPYKTHBHUX PENIriiHUX Ta TpOMaJChbKUX 00’ €IHaHb.

KrouoBgi ciioBa: rapanTii cB000AM BIpOCHOBIAaHHS, TOTANIITAPHI TPYNH, HETPAJULIIHI KYJIBTH.
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