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JUSTIFICATION OF THE LEGAL SYSTEM OF REPRODUCTION
OF GUARANTEES OF HUMAN AND CITIZEN RIGHTS
AND FREEDOMS IN CIVIL SOCIETY

OBIPYHTYBAHHSI IIPABOBOI'O BITBOPEHHSI CHCTEMHU
TAPAHTII ITIPAB I CBOBO/I JIIOJIMHU TA TPOMAISTHUHA
Y TPOMAJISIHCLKOMY CYCHLIbCTBI

Bulavina S. Y.

Candidate of Historical Sciences,
Associate Professor at the Department
of Theory of State and Law Faculty

of Law

Lesya Ukrainka Volyn National
University

Bynagina C. €.

KAHOUOam iCMOPUYHUX HAYK, OOYEeHM,
Odoyenm kagedpu meopii deporcasu

i npasa 1wpuduuHo20 Gaxyromemy
Bonuncoxuil nayionanvhutl
yuigepcumem imeni Jleci Yxpainku

M. JIyyok, Vkpaina

Lutsk, Ukraine

Koncrutyiiss Ykpaiuu yBiOpasa B cebe 3700yTKH 0OaraToBiKOBOT
ICTOPUKO-TIPaBOBOI AYMKH HPO IMpaBa i CBOOOM JIOJUHU Ta IPOMaJITHUHA,
MepesoBi JIOCSTHEHHS! IMPaBOBOT BITYM3HSHOI HayKH 1 TPaKTHUKH, JOCBi[
JIEMOKpaTU4YHUX KpaiH cBiTy. Maibke TperuHa crareii OCHOBHOTO 3aKOHY
Jiep)kaBU MPUCBSYEHA IMpaBaM i CcBOOOJaM JIIOJMHU Ta rpomajsHuHa. Tak,
B crarti 3 Koucrurynii YkpaiHm BHU3HAUYE€HO TOJIOBHHH 3MICT Ta CHpS-
MOBAHICTh IISUTPHOCTI JiepKaBH — IpaBa i CBOOOAW JIIOJUHM Ta IX TapaHTil.
Bo came 3a momomMoror TrapaHTOBAaHOCTI, mMpaBa i CBOOOIM JIIOAWMHM Ta
rpoMajisHIHA HAOUPAIOTh peabHOTO 3MicTy [4].

PeanpHiCTh JEeMOKpaTii B CYCHUTBCTBI € OCHOBOIO PEabHOCTI rapaHTid
npaB i cBOOO JIOMMHM Ta TpoMajsiHnHa. OCHOBA peasbHOCTI IpaB 1 cBOOOX
JIOJUHA Ta TPOMAJSHUHA MOJATAIOTH B TOMY, L0 MHpaBa Ta CBOOOIU
TapaHTYIOThCS JIepKaBOI0 1 HE MOXKYTb OyTH CKacoBaHi, a NpU NPUHHATTI
HOBHX 3aKOHiB, a00 BHECEHHI 0 HUX 3MiH HE JIOIYCKA€ThCS 3BY)KEHHS
3MICTYy Ta 00cary iCHyIouMX TpaB i cBoOoA. A mns 1bOTO HEOOXimHi
BiJIMOBiAHI TapaHTii 3/IHCHEHHS JIFOUHOIO CBOIX TIpaB Ta CBOOOI.

Takum 4rHOM, TapaHTii IpaB i CBOOO/ JIOJUHN Ta TPOMAJSIHUHA B ITpaBi
VYkpaiHu, € MONITHYHI, eKOHOMIYHi, COLIaNbHI Ta IOPUIWYHI TrapaHTii, MO
3abe3rneuyoTh (PaKTHYHY MOKIMBICTB pearizauii npas i cBobox [1].

[MoniTnyHi rapaHTii — 1€ €IeMEHT MHOJITUYHOI CHCTEMH CYyCHIJIBCTBA,
HallJIeHNH Ha 3a0e3NedYeHHs] peajbHUX YMOB JUIs IIOBHOTO 1 BCEOIYHOTO
3AificHeHHsT TpaB 1 cBoOOJ IpOoMajsH B Tajy3l MOJITHYHUX BiJHOCHH.
Ii mocminoBHUIT TeMOKpaTH3M, HEYXMUIbHE ITiBUILCHHS Ha HOr0 OCHOBI
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MOJITHYHOI aKTUBHOCTI TPOMAaisSH, BCEOIiYHE PpOSTOPTAHHS KPUTHKH
1 CAMOKPHUTHKH CIIPABISIOTh BEIMKHHA BIUIMB HAa BCi CTOPOHH CYCIIIBHOTO
JKUTTS, Y TOMY YHCITi Ha peajli3allifo mpas i cBo0O0I TpoMasH YKpaiHu.

YV Koncturynii YKpaiHu 3HaWIDIN CBO€ BiMOOpa)KeHHS HAWTOJOBHIIII
MOJITHYHI rapaHTii mpas i cBo00, a came:

1) nHapox YkpaiHu € HOCIEM CYyBEPEHITETY i €IMHUM JKEPEIOM BIaid B
kpaiti (4. 1 ct. 5);

2) rpoMaasHd YKpaiHH MPUAMArOTh Y4acTh B YIPaBIiHHI Jep:KaBHHUMH
crpasami (ct. 38);

3) nepxaBa rapaHTye 3/iHCHEHHS BIAJH HAPOAY Yepe3 BCEyKpaiHCHKHIA,
MicueBHid pedepeHayMH, BUOOPH, HapOJHY 3aKOHOAABYY IHII[IaTHUBY, IHIII
bopmu He3nocepenHboi geMokparii (cT. 69);

4) rapanTis mpaBa Ha CBOOOAY OO'€MHAHHS Yy TMONITHYHI MmapTii Ta
TpOMAJICBKi Opraizamii JO3BOJsIE TpoMagsHaM YKpaiHu 00'€JHYyBaTH CBOI
3YCHIUISL IS 3OIHCHEHHS CBOIX IHTEpECiB Ta 3aXHCTy CBOiX IpaB i cBOOOI
(cT. 36);

5) rapanTis Ha MHpHI 300pH, MITHHIH, TIOXOJH 1 JAEMOHCTparii 3abe3-
medye TpoMaasHaM MpaBo OpaTH y4dacTh B OOTOBOpPEHHI UM BHpakeHHI
CTaBJICHHS 10 OYIb-SKHX TMOJITHYHHUX, CKOHOMIYHHX Ta IHIIUX MHTaHb
(ct. 39);

6) y JnepkaBi TapaHTyeThCs YCIM IMPaBO Ha 3BEPHEHHS JO OPTaHiB
JIep)KaBHOT BIIaJ{, OpraHiB MICLEBOr0 CaMOBDSAYBaHHS Ta IOCaJI0BHX
i cmyx6oBux oci6 mux opraniB (ct. 40). Ocob6aMBOI yBaru 3aciyroBye
rapaHTisl Ha NPaBO 3BEPHEHHS KOXXHOTO JI0 YTOBHOBa)X€HOTO BepxoBHOI
Pamn Ykpaiau 3 nipaB JIFOIUHH, KA 3IIHCHIOE MapiIaMEHTCHKIA KOHTPOJb
3a JI0JIep)KaHHAM KOHCTHTYHIHHMX TpaB i cBOOOJ JIIOAWHM Ta TPOMAJSTHUHA
(4. 3 cr. 55);

7) B YkpaiHi rapaHtyeTbcs nojituuHa OGaratomaniThHicts (4. 1 cr. 15
Konctu-Tymii), 3aBsaxu i y peanbHy IUIONIMHY BTITIOIOTHCS el PO3BHTKY
PI3HOCTOPOHHIX AacHeKTiB JKHUTTS CychiiberBa. Ll OararoMmaHITHICTH
TapaHTYEThCS 3a00POHOIO JIEPKABH YKOJHOI 171e0IoTii K 000B’s13K0BOT (4. 2
cr.Korcruryii); 3aboponoro nensypu (4. 3 cr. 15 KoHctutymii); mpaBom
KO>KHOTO Ha CBOOOAY JYMKH i CiIOBa, 30MpaHHS Ta MOUIMPEHHS iHpopMamii
pizauMu 3acobamu (ct. 34 Koncturymii).

Takum dumHOM, 3akpitureHi B OCHOBHOMY 3aKkoOHI TOJIITHYHI TrapaHTii
BiZIoOpaxaloTh 3arajJbHOBM3HAHI MDXKHApOJHI HOpMH, mependadeHi y BH-
3HaHMX YKpaiHOI0 MiKHapOJAHOMY MAaKTi NMPO I'POMAASHCHKI Ta IOJITHYHI
npaa, CBPOIEHCHKI KOHBEHLIIT 3 IPaB IIOIUHK Ta iHIHUX [4].

ExoHOMIuHI rapaHTii — L€ yYMOBHM, CHOCOOM 1 3aCO0M EKOHOMIYHOI
CHCTEMHU [Iep)KaBH, siKa BKJIIOYae B cebe PUHKOBY EKOHOMIKY, cCIIOCiO
BUPOOHUIITBA, Pi3HOMaHITHI (POPMH BIACHOCTi, EKOHOMIYHY CBOOOY UYJICHIB
CYCIIUJILCTBA Ta iX 00'eTHaHDb I (HaKTHIHOI peatizallii mpas i cBOOOI.
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Koncrurynis Ykpainu Ta iHIIe YnHHE 3aKOHOIABCTBO 3aKPIIIII B CBOIX
HOpMax EKOHOMIYHI TapaHTii mpaB i cBOOOX JIOAWHH Ta TPOMAITHHUHA.
Cepen HUX TaKi:

1) rapaHTis TmpaBa TPHUBATHOI BJACHOCTI, SIKE€ MPOTOJOIIYETHCS
HEMOPYIIHUM 1 TapaHTyeThcsl KOXKHIM moauHi (cT. 41). [Topsia 3 npuBaTHOIO
BJIACHICTIO JIEP)KaBOIO TapaHTY€EThCs 1 1HIII ()OPMHU BIACHOCTI,

2) rapaHTis mpaBa Ha MiAMPUEMHHUIBKY HisbHICTS (cT. 42) [2].

CouianpHi rapaHrii — 11leé YMOBH, CIIOCOOM 1 3aCO0M, CYKYIHICTH SIKHUX
CIpHsI€e HaJIeKHIH peanizalii 3aX0/1iB COLIaILHOTO XapakTepy AJIs 34iHCHEH-
HS BIOMOBITHHUX TIpaB i cBoOox ocoOu. BoHM 3a0e3medyroThCs COIiaIbHO0
MOJITHKOIO JepykaBh, amke 3rigHo cT. 1 Koucturymii, Ykpaina € cori-
IBHOIO JIEPXKABOIO.

OcHOBHIM 3akOHOM YKpaiHM Ta NMOXIAHUMH BiJl HHOTO HOPMAaTHBHUMH
aKTaMmHu nepe0adeHi Taki comiaabHi TapaHTil:

1) rapanTis mpaBa Ha Tpalto, siKa 3000B'I3y€ AEpHKaBY CTBOPUTH
HaJIC)KHI, HaJifHI YMOBH aJis 3IiHCHEHHS mboro mpasa (cT. 43). Omiara
mpaiii Mae OyTH HE HHXKYE BCTAaHOBJICHOTO JEPKABOK MiHIMAJIbHOTO
3apo0ITKY;

2) rapaHTis mpaBa Ha CTpaiik mepeabadae, MO TOH, XTO MPAIfOE Mae
MPaBO Ha CTPAiK, IJIsl 3aXUCTY CBOIX €KOHOMIYHHX 1 COIIaJIbHUX IHTEPECiB
(u.1 ct. 44). 3abopoHa cTpaiiky MOXJIHMBA JIMIIE Ha MiACTaBi 3aKOHY,
y CYBOPOMY TOPSKY;

3) B YkpaiHi 11 THX, XTO NPALIOE, FAPAHTYETHCS NPABO HA BIATIOYUHOK
(ct. 45);

4) rapaHTis npaBa Ha COLaTbHUNA 3aXUCT TPOMAaAsH YKpaiHH, M0 BKIO-
yae 3a0e3ledYeHHs IX Yy pa3i BTpaTH Mpare3fgaTHOCTi (ITOBHOI, YacTKOBOI,
TUMYAcoOBOl), BTPATH TOIyBallbHUKA, OE3pOOITTS 3 HE3aNIeKHHX BiJl HUX
00CTaBHMH, y CTAapOCTi Ta IHIIMX BHUIAIKaX, MEPeA0AYCHUX 3aKOHOM
(4. 2 cr. 46).

5) rapaHTyBaHHS IpaBa Ha JKUTIIO, sIKE 3000B'SI3y€ IepiKaBy CTBOPIOBATH
YMOBH, 32 SIKHX KOXXEH I'POMaJSHUH MaTHME 3MOTY HOOYIyBaTH KHTIIO,
npuadaTH MWOTO y BIACHICTh YM B3ATH B opeHay (4. 1 ct. 47). Okpim ToTO,
rpoMajsiHaM, SIKi TOTPeOYIOTh COLIAIBHOTO 3aXUCTYy, XXHUTJIO HAJAETHCS
JIep’KaBOl0, OpraHaMH MICIIEBOTO CaMOBpSIyBaHHS Oe3ruiaTHO abo 3a J0-
CTYIHY JUISl HUX IJIATy BiAMOBIHO 10 3aKoHY (4. 2 cT. 47);

6) rapaHTyBaHHs paBa HA TOCTATHIil )KUTTEBHI piBEeHb KOKHOT JIOAMHH,
sIKa BKJIFOYA€E JIOCTATHE XapuyBaHHs, OJAT, )KUTIO (cT. 48);

7) rapaHTisi ipaBa Ha OXOPOHY 3AOPOB'S, MEAUYHY JOMOMOIY, MEIUYHE
CTpaxyBaHHs, SIKA € OIHICI0 13 KIIOYOBUX, 00 KUTTS 1 3MOPOB'S JIFOAWHU
€ HaiBwuIIi IiHHOCTI (CT. 49);

8) mepxaBa rapanTye mnpaBo Ha muro0. bepe 060B's30k Ha cebe Mo
OXOpOHI ciM'l, TUTHHCTBA, MaTEPUHCTBA 1 OaThKiBcTBA (CT. 51). Ha nepxkany

12
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MOKITATA€ThCA YTPUMAHHS Ta BUXOBAHHA JITEH-CHPIT 1 HiTel, mo30aBIeHUX
0aThKiBCHKOTO MIiKIyBaHHI. JlepkaBa 3a0X0dye Ta MiATPUMYE ONaromii-
HUIBKY MOiUIbHICTH mofo mited (cr. 52). Omxke, comiampHi rapastii
€ CYKYITHICTBh CHOCOOIB Ta 3aco0iB, SIKi CTIPSAMOBaHI Ha 3MIMCHEHHS BiAIO-
BIIHUX coOIlialbHUX Ojar ocoowu [3].

IOpuanyHi rapaHTii — e CYKYNHICTh YMOB Ta CHELaJbHUX NPaBOBUX
cnoco0iB Ta 3aco0iB, 3a JAOMOMOIOI0 SKHX 3a0e3IedyeThesl Oe3MepelIKoaHe
3nificHeHHsT TpaB i cBOOOA iX OXOpoHa Ta 3axHCT. Y 3BSIBKY 3 4uUM iX
MOAIISIOTH Ha FapaHTii peasi3anii, OXOPOHH Ta 3aXUCTY.

1. FOpuanyHi rapasrii — e HopMH npaBa, 3adikcoBani y KoHcruryuii
VYxpaiHu Ta NpaBOBHX aKTax, SIKi 3arajioM YTBOPIOIOTH IPaBOBHI MeXaHi3M,
JUIs peaiizaiiii 3akoHiB. Pa3oM 3 YuM iX MOXHA MOAUTUTH Ha KOHCTH-
TYHiHHO-TIPAaBOBI Ta 3aKOHOIaBYO-TIPABOBI.

2. Icuyroth 1 cnenmidHi TpaBOBi TrapaHTii, XapaKTepHi A IEBHOL
ramysi mpaBa, SKi MiIKPIIDIFOIOTh KOHCTHUTYINHHI rapaHTii mpaB 1 cBOOOA.
e MoxyTh OyTH IHMBUTLHO-TIPABOBI, COLIANBEHO-TIPABOBI, aMiHICTPaTHBHO-
MPaBOBI Ta iHIII.

3. Jlo ropuAMYHHUX TapaHTid IpaB i cBOOOM CIiJ BiTHECTH i 3arajbHO-
Bizomi npaBoBi npuHUMNU. Cepel HUX Taki SIK: NMPHUHIMII FapaHTOBAaHOCTI
npaB i cBo6o 3 GOKy mepkaBu (CT. 3), MPHHIMIT BEPXOBEHCTBA IMpaBa
(cr. 8), mpuHIMIT PIBHOCTI NpaB, cBoOO i 000B'SI3KIB (CT. 24), NPUHIMI Ha
npaBoBy jgomomory (ct. 59), NpHHIMI HEIOMyCTHMOCTI OOMEXEHHS
KOHCTUTYI[IHUX MpaB 1 ¢cBoOOa (cT. 64), MPUHIMIT HEBiI'EMHOCTI 1 HEBIif-
qy)KYBaHOCTI OCHOBHHUX TIpaB Ta cBoOox (cT. 21) Ta iHmIi.

4. Cnim akKImeHTyBaTH CBOKO yBary Ha Takiii BaKIUBIM IOpHIudHI
rapaHTii SIK CyZOBHH 3axucT mHpaB i cB0oOOJ JIOAMHHM Ta TPOMAASHHHA
(ct. 55), moumHarO4UM 3 CyHiB 3arajbHOI IOpHCIUKIII 1 3akiHuyroun Kon-
CTUTYLIHHUM CYIOM.

5. Jlns 3nidCHEHHS MIPaBO3aXHUCHOI isSUTBHOCTI MIPaB 1 CBOOOJ JIIOJMHU Ta
rpOMaJISHMHA [JyX€ BEJMKE 3HAUCHHS MAa€ IHCTUTYT YIIOBHOBa)KEHOTO
BepxoBnoi Pangu Ykpainu 3 mpaB JIIOAMHHU, SIKMM € CEpHO3HUM I'apaHTOM
peaizariii mpaB i cB000/ JIOAMHM Ta TPOMAJITHUHA B Y KpaiHi.

7. TapanToM mpaB i CBOOOA JIOOWHM Ta TPOMAASHHHA BHU3HAYEHO
IIpesunenTta YkpaiHi, opraHd BHUKOHABYOI BJIAJU Ta MICI[EBOTO CaMOBPS-
JlyBaHHS YCiX PiBHIB.

8. Kpim BuIeBKa3aHUX IOPUIMYHHUX IapaHTiH, sKi 3a ceporo aii BigHO-
CATHCSL 10 BHYTPIIIHBOAEPKaBHUX, B YKpaiHi nependaveHi i Mi>XHApOIHO-
NPaBOBI rapaHTii.

Buxonsun 3 ychoro BHIIEBUKIIAJCHOTO MOXKHA BII3HAYUTH, 10 B YKpa-
HI iCHye BeJHMKE KOJIO IOPUAMYHUX TapaHTii mpaB 1 cBOOOX JIONMHU Ta
rpoMajsHuHa [4].
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