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Commitment of a Crime by a Group of Persons by Prior Collusion

The article considers the current legislation ofrdike concerning the criminal responsibility foreth
commitment of a crime by a group of persons byrpemlusion. In the focus of attention are qualifyisigns of the
crime, as well as a circumstances aggravating tmspment for it. The author suggests definitiontted notion of
organized group as a union where several persamigipated in its creation and who have previous$fablished a
stable association for the purpose of preparatmhammitting offenses. The article analyzes thinrbaracteristics
of the organized group. The recognition of a unégogriminal organization implies management or coatibn of
criminal activity of other persons, comprises jaativity of the participants of the associationiterstructural parts in
organizing the crime by other persons, managenfats preparation and fulfillment.
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Formulation of scientific problem and its meaning. Today a large number of crimes are
perpetrated in complicity, which determines thaightened threat for society. Some categorieseshttend
to the increase in the number of crimes committettipely by a group of persons on prior collusionthe
current legislation of Ukraine on criminal liabjicommitting a crime by prior collusion is regardas a
qualifying sign of the crime, as well as a circuamgte aggravating the punishment for it.

The basic material and justification of the results of the study. The concept of this form of
committing a group crime is interpreted in paragrapof the Article 28 of the Criminal Code of Ukmaij
according to which the offense is admitted as cdbachiby prior collusion of a group of persons ifvas
committed jointly by several people (two or moreho beforehand agreed to commit the crime togetleer,
agreed on joint committing of it [8, p.16].

In the Special Section of the Criminal Code of Wkeacommitting a crime by a prior collusion is
classified as a qualifying sign or especially aggtang circumstance of the crime. However, in pcact
there are cases of the commitment of other assalpseliminary arrangement that are not included the
list. For example, infliction of grievous body imjes (art.121, CC); illegal felling of forests (246);
resisting: the authorities, law enforcement officermember of a public organization for keepingligub
order and state borders, or a military officer .@#2, CC); assault on the life of a state or pufijcre
(art.112, CC), or the lives of the representativies foreign state (art.443 CC) and so forth.

All the articles mentioned above consider the majbaracteristics of the qualifying signs or
especially aggravating circumstances of the criomeritted by a less socially dangerous group of iciafs,
e.i. without preliminary collusion. Commitment ofceme by a more socially dangerous group of tiisl k
namely a group of accomplices, who committed a e€toy prior collusion, is not specified in the ddi of
the Code, while the investigative and judicial piceadmits and proves the possibility of commgtthese
kinds of crimes on preliminary arrangement by augrof criminals.

In practice there is an opinion, that aggravatimguenstance of committing a crime by a group of
persons includes both the crime committed by a mrolupersons by prior collusion and without it. To
resolve the dispute on this issue we should refethé analysis of legislative definitions of thencept
«committing a crime by a group of persons», whitlthie legally relevant paragraph 1 of Article 28ué
Criminal Code of Ukraine is attributed by the itemvithout prior agreement» as mandatory, but naras
alternative one. Thus the qualification wordingsath criminal acts as «committing a crime by a grof
persons» can neither comprise the concepts of «@timgna crime by a group of persons by prior
collusion», «committing a crime by an organizedugrse nor even «represent» them in the Special d?art
the Criminal Code of Ukraine. So it would be appiate to clarify the term «group of persons» in the
General Part of the Criminal Code of Ukraine. Fustance, it is advisable to clarify the charactiess
which define committing a crime by a group of p&savithout prior collusion, by prior collusion, lan
organized group, if the other is not specifiedne article of the Special Section of this Code.

An organized group is a union where several pergbinee or more) participated in its creation and
who have previously established a stable assoni&diothe purpose of committing this and other n$ie (or
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offenses). The main characteristics of an organgredip are: presence of several people (three oe)no
their previous organization into the stable assmmsiafor the preparation, development or fulfillntesf
crime, or attempt on it, or instigation to its flithent, or commitment of two or more offenses; ttability

of the union; consolidation of crimes by a commdtenpwith assigned roles, designed to achieve tlais;p
awareness of all members of the group about ths. gDrganized group is more dangerous variety of a
group by prior collusion. It differs from the groby prior collusion in the following items: staltli(for the
group with prior collusion this feature is not @atory); orientation on committing two or more cesn(the
group with prior collusion can be organized to cdmanly one crime); the number of participants —
organized group consists of three or more partitigavhile the group by prior collusion— of tworaore.

Application of the norms of the Special Sectiorthe# Criminal Code to the crimes committed by a
group is based on the common and fundamental poogiswhich are set out in the General Part. For
example, according to Article 28 of the Criminald@cof Ukraine crime shall be admitted as commiktge
group of persons exclusively at the absence of gotiusion between the accomplices.

A comparative analysis can shed the light on thesibdity to fix legally the crimes committed by
prior collusion and without it as a type of grouinte in one separate article of the General Pathef
Criminal Code of Ukraine.

From the contents of paragraphs 1 and 2 of Artd8eof the Criminal Code of Ukraine we can
highlight the features that seemingly are charattes of the group of persons by prior collusienopposed
to a simple group. These features are: joint offehat not obligatory participation in the crime; no
legislator’s specifications that the participante perpetrators, as well as specifications conngriine
presence of a preliminary agreement (collusiomoimmit a crime, i.e. before the crime was commitidueke
commitment of a crime jointly means awareness dies@mn, unity of all participants in the crime,
understanding that the crime is being perpetrajethém together (which gives them strength, comiodg
and that each accomplice, understanding the jeispansibility in common crime, hopes for suppord an
mutual assistance from the other partners [5, p. 94

M. Y. Korzhanskyi states that the main characterizt the content of the aggravating circumstances
is collusion and he defines it as a prior agreenoéittvo or more persons to commit a crime togetbgr,
joint efforts [5, p. 93].

It is the presence of prior collusion that transferthe content of the notion of such a group as
compared to the simple group. This collusion aliresroles of every separate accomplice — eachesht
becomes a perpetrator, irrespective of the rolgpérorms in the joint commitment of a crime. V. O.
Navrotskyi [11, p. 268] adds that a group membeting in accordance with the collusion, at lealsgudd be
present at the scene of the crime and providstassie to other members of the group.

In the science of criminal law the problem of tlomtent of aggravating circumstances for the crime
committed by prior collusion in the norms of theriinal Code remains controversial and hotly debated
Contradiction in solution of this matter is duethb@ absence in paragraph 2 of Article 28 of then@ral
Code of Ukraine legislator’s direct reference te tfature of the accomplices’ roles.

Researchers in the field of criminal law continoterpret the content of aggravating circumstances
for the crime committed by prior collusion only es-perpetration but not complicity. For example SP.
Matyshevskyi, investigating crimes against propeigws the conclusion that the theft should besdiasl
on the basis of its commitment by prior collusiamyowhen these individuals were directly involved i
crime execution [10, p. 130-131].

R. R. Haliakhbarov is one of those who supportititerpretation of the content of aggravating
circumstances of the crime committed by prior catha within the notion of co-perpetration. Accorglito
him, the notion of group crime concerns only thatet of crime where every participant intentionally,
agreement with others, together, fully or partiafharticipates in the fulfilment of one, commorr fall
participants crime [3, p. 6]

The scientist noted that the group crime has theegsary amount of permanent, common
manifestations of the objective and subjectivalaites, characteristic for all the crimes of thgtet. Being a
specific expression of the required attributesahplicity, they, alongside, have significant peatities. In
other words, any group crime is characterized Isgtaof permanent features which must be identified
every particular case qualified as a crime comuhittg a group of persons. The absence of any of the
permanent attributes always indicates that theecghall not be admitted as committed by a group.[3].

In addition to permanent attributes some of crimemmitted by a group are characterized by
changeable characteristics (for instance, prioe@gent or collusion). However, it is understood tha
variables are the features usually combined wighpermanent ones, without which there can be napgro

Among the permanent objective attributes of a groume R. R. Haliakhbarov distinguishes the
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following:
. the plurality of members (two or more);
. direct participation of every member of the groupthe commitment of a crime
which has the manifestations of the objective lattes of one and the same offense;
. carrying out attacks, assaults by joint effortactomplices [3, p. 3].

The first objective feature describes the role thatbers of the group crime can perform during its
execution. R. R. Haliakhbarov emphasizes that erdixmplicated type of complicity, in group criméthke
members are perpetrators (co-performers, acconsplice

The second objective indicator considers the groume in terms of the more significant
peculiarities. In particular, the emphasis is laidthe mandatory direct participation of each aquara in
the offense which has the manifestations of theaibje attributes of one and the same offense chiess
in this case means that each of the participant&jli or in part, through their efforts — at legurtially —
perform socially dangerous acts, which are includéaithe objective set of attributes of the crime.

Unlike the offense committed by a single perpetratothe group crime several people are directly
involved into it, as they combine their efforts commit common acts that «fit» the description o th
objective attributes of a single, common for at@mplices offense. It follows that the group crimalways
a crime committed by joint efforts of several peigants with appropriate responsibilities that famnified
force, which sets in motion the mechanism of hanftiction to the protected by criminal law social
relations.

In the terms of rating executive actions of accooasl may vary significantly. Some of them may
commit socially dangerous acts that fully includletze elements of crime, others — the act compgishese
features in part [3, p. 4]. Unlike criminal group which performing acts may occur only within tlegal
framework and concrete attributes of a crime utlderarticle of the Criminal Code, in a complex cdioity
these features and boundaries are considerably i&e. 5]. They are defined both as the speédatures
of a particular crime and the characteristics asfim Article 27 of the Criminal Code of Ukrainehds,
organization of the crime, its development, compliand instigation to its fulfillment may occur foee the
crime has been committed by perpetrator, as wellding and abetting may be incorporated at the tifror
after the crime committed. That is exactly why, ter&®k. R. Haliakhbarov, without taking into account
features of direct involvement of each individualoi the commitment of actus reus of the crime fitseis
impossible to distinguish clearly between groupneriand complicity in a crime in the narrow meanifig
the word. In fact, there is always a danger oflicmad interpretation of such legal phenomenon gioap
crime, due to the inclusion to it offenses, whichaccordance with the law content, should be d@red as
a different form of complicity [3, p. 6].

If the collusion on the committing the crime ocadin the course of offense, during the fulfillment
of the criminal acts, it can not be qualified amadgtted by prior collusion, because in this casrdhwas no
prior agreement. However, in some papers of acadétarature on criminal law of Ukraine it is cléar
indicated that the collusion can occur long befibre fulfillment of the crime, right before the ciémbut
always before the attempt to commit it [7, p. 2@B¢ other authors recognize the possibility ofeiminary
collusion in the course of attempt to commit a erijm, p. 191].

Judicial authorities continue to take similar dawis as to the interpretation of the meaning of the
notions «aggravating circumstances or qualifyinggsiof the crime by prior collusion» and the other
categories of group crime. However, some of thentaio certain positions, sometimes even errorsclwhi
determined the expediency in more detailed conaiaer of them.

Contemporary science on criminal law in Ukraineoalsas the followers of this point of view
regarding the content of aggravating circumstarfoesthe crime by the prior collusion. For example,
0. V. llina, commenting on this issue, noted thattke case of complicity with the distributionrales such
feature can not be incriminated to accomplices, daut be applied only in case when there are several
perpetrators of a crime» [4, p. 9].

In the theory of criminal law there is another piosi concerning understanding of the essence of
aggravating circumstances of committing a crimeabgroup of persons by prior collusion. For instance
according to H. P. Zharovska, criminal group, whiglerates by prior collusion, can be recognizedh ot
the form of co-perpetration, and in the form of gdicity, with the distribution of roles [21, p. 9].

In support of this position D. P. Alioshyn suggeste recognize the crime committed by prior
collusion, «if it was committed jointly by severgaople (two or more), who in advance, i.e. befaeedtart
of the crime, agreed on joint commitment of it byeeuting mutually agreed functions in the course of
implementing a single criminal intent (plan), redjass of the role they thus performed» [2, p. 9].

This position is advocated in Russian science iofiinal law too. For example, S. V. Afinohenov
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criticizes the views of scholars who consider tidiom of co-perpetration separately, beyond thentef
complicity [1, p. 24]. A. P. Kozlov is also conviett that we should derive from existing fictions and
recognize that a group of persons by prior collusian carry out criminal intent both by co-perpetraand

by distribution of roles [6, p. 11]. O. O. Kvashads this position persuasive and emphasizes tiaic
danger of collective crimes is not that the crinértagether serve the actus reus of the crimethaatcrime

is committed by joint efforts of the accomplicegdther, irrespective of the role played by eacthem —
their homogeneity or heterogeneity [1, p. 165].

In foreign criminal law this issue also has notrfdwa definite solution. Thus, in the Criminal Code
of Armenia (Part 2, Article 41) [13] and Belarusa(P2, Article 41) the crime is considered comnaditbsy a
group of persons by prior collusion if it involvesly the perpetrators [18].

In the definition of complicity in the crime in #hiregard, legislators use the terminology
«individuals who had agreed on joint commitmentha crime» — in the Criminal Code of the Republfic o
Kazakhstan (Part 2 of Article 31) [19], Georgia itP2 of Article 27) [14]. The concept of «a group o
persons by prior collusion» is not defined at alithe Law on criminal liability of Denmark [15], Rmd
[17], China [16], Germany [20].

While analyzing this type of complicity in the cemve have come to the conclusion that it would be
appropriate to recall the definition of a groupparsons by prior collusion presented in the Dréafthe
Criminal Code of Ukraine of 18.05.2000, adoptedsenond reading: «The crime is considered committed
on collusion if it is committed jointly by sevena¢rpetrators, who in advance, i.e. before the ¢rageeed to
co-perpetration of it» [12].

Conclusions and per spectives for further researchs. It is significant that defining the concept «a
group of persons by prior collusion» in paragraif Article 28 of the current Criminal Code of Ukma the
legislators declined the direct reference to tlot flaat only the perpetrators of the crime can dreslered
the members of such group. Effective regulatiorresfponsibility for group crime, as well as the othe
matters of Criminal Law, can be realized only oa Hasis of internally consistent and scientificdised
legislation.

The recognition of a union as criminal organizatidrom the standpoint of management or
coordination of criminal activity of others, comges joint activity of the participants of the asation or its
structural parts, which implies organizing the ariloy other persons, management of its preparatidn a
fulfillment (for the details on the concept of ongeation of crime, management of its preparation or
fulfillment see Comments to Article 27).

The functioning of both the criminal organizatioasd other criminal groups implies developing
proper conditions for the existence of these aasiocis and for caring out criminal activity by theltnmay
include the financing of such activities, concealinef it, counterintelligence, intelligence, legaiedical
and information support, providing personal guandthfie organizers and leaders of criminal orgaiinator
other criminal groups, legalization of the proceegained by the mentioned associations in a oahway,
ensuring their concealment from social control,tecing members of such associations from criminal
prosecution and so forth.
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I'ycak A. BunHeHHsI 3JI0YMHY I'PYIOI0 OCi0 32 MoNepeaHbOI0 3MOBOIO. Y CTaTTi PO3TIISAAETHCA
YIHHE 3aKOHOJABCTBO YKpaiHU MPO KPUMiHAIBHY BiAOBIANBHICTh 32 BUNHEHHS 3JI0UMHY 32 MOTIEPEAHBOI0
3MOBOIO IPyNHU 0Ci0. AHANI3YETHCS SIK TUIIOBA KBali(iKyroda 03HaKa CKIaIiB 3J0YMHIB, a TAKOXK OOCTaBHHA,
aKa 00TsKye mokapaHHs. Y craTtax OcobnmBoi wacTiHM KpHMiHANBHOTO KOZEKCY HE MepeadayeHo sk
03HaKy OCHOBHOTO CKJaTy 4M KBadiiKyrouy O3HAaKy BUMHEHHS 3JI0YMHY TPYIOI0 0ci0 3a MOmepeaHbOIo
3MOBOIO CHiBy4YacHMKIB. Ha mpakTuiii Mae miclie AyMKa, IO KBasliikyroua O3HaKa «BUMHCHHS 3JIOUHUHY
TPYIIOI0 0Ci0» OXOIUTIOE SIK BUMHEHHS 3JI0YHHY TPYTIOI0 0Ci0 3a morepeaHho0 3MOBOIO, Tak 1 0€3 3MOBH. Y
cTarTi copMynbOBaHE MOHATTS OPraHi30BaHOI TPYMHU SIK CTIHKOrO 00’ €nHaHHA AEKINIBKOX 0ci0, fKi
MTOTIEPETHBO 30pTaHi3yBaUCS JJIS MIATOTOBKYM a00 BUMHEHHS 37I09MHIB. O3HaKaMH OpraHi30BaHOI TPYIH €:
HasBHICTh NIEKIIBKOX OCi0; morepedHs iX 30praHi3oBaHICTh y CHiIbHE 00 €IHAHHSA IS TOTYBaHHSA abo
BUMHEHHS OBOX YU OlIbIIE 37I0YHHIB, CTIHKICTh TAakKoro o0 €gHaHHS, 00 €IHAHICTh 3J0YHHIB €OUHAM
IUTAaHOM 3 PO3MOAINIOM (PYHKIIM yYacHWKIB TPYIH, CIPSIMOBAaHUX Ha JOCSTHEHHS IbOTO IUIaHy; 0013HaHICTh
BCiX YY9aCHHKIB TaKOi TPYITH 3 1M TIIAaHOM.

KuaruoBi cjoBa: opraHizoBaHa 3JIOYMHHICTh, BUYMHEHHS 3JI0YMHY 3a IIONEPEIHHOI0 3MOBOIO,
CYCHIbHO-HE0E3NeYHnd BHJI TPYNH, BUYMHEHHS 3JOYMHY TPYINOI0 OCi0, KEpiBHUUTBO 3JIO0YHMHHOIO
TISUTBHICTIO.

I'ycak A. CoBepuienne nmpecTyiJieHUsl TPyNIoi JIMI 10 NpeABApUTEeJbHOMY CrOBOpY. B cTatbe
paccMaTpuBaeTcs JIeHCTBYIOIIEE 3aKOHOAATENbCTBO YKpauHbl 00 YroJOBHOH OTBETCTBEHHOCTH 32
COBEpIICHHE IPECTYIUIEHUS] O IPEeABApUTEILHOMY CroBOpy rpymnmod jull. CoBepLICHHE NpecTYIUIEHUs
TPYIION JUI TIO MPEABAPUTEIFHOMY CTOBOPY aHAJIM3UPYETCS KaK TUIHYHBIN KBaTH()UIUPYIOMINA TPU3HAK
COCTaBOB NPECTYIUICHUH, a TaKKe KaK OOCTOATENLCTBO, OTsArvaroniee HakaszaHue. B craTbsx OcoOeHHOI
4acTd YTOJIOBHOI'O KOJEKCAa COBEPIICHHE IPECTYIUICHHUs TPYIIOH JMIl IO NpeIBapUTEIIbHOMY CTOBOPY
COYYaCTHHUKOB HE IPEIyCMOTPEHO KaK NPHU3HAK OCHOBHOI'O COCTaBa WM KBAJIMGUIMPYIOIIMN NPU3HAK
cocTaBa TpecTymieHua. Ha mnpakTuke uMeeT MeCTO MHEHHE, YTO KBaNH(UIHUPYIOUIMHA NPU3HAK
«COBEpILEHUE NPECTYIUICHUS I'PYIIION JIMI» 0XBAaThIBAET KaK COBEPIICHUE IIPECTYIUICHUs IPYNIION JIUI] 110
[IpeBapUTEIbHOMY CrOBOPY, Tak M 0e3 crosopa. B crarbe chopMynnpoBaHO IOHSITHE OPraHU30BaHHOMN
TPYIIBl KaK yCTOWYMBOTO OOBEAWHEHHSI HECKOJIBKHX JIUI, KOTOPBIC MPEABAPUTEILHO OPTaHU30BAIHChH IS
MOATOTOBKU WJIM COBEPIIECHUSA INMpecTymuieHuil. [Ipu3HakaMy opraHM30BaHHOI TPYMIIBI SBISIOTCS: HAJTU4HE
HECKOJIbKHUX JIMLL, IPeABapUTEIbHAs OPIaHU30BaHOCTh B COBMECTHOE 00bEIMHEHNE ISl IPUTOTOBIICHUS WIIN
COBEpIUCHMSI JBYX WM OoJiee MPECTYIJICHWH; YCTOWYMBOCTH Takoro OOBEIWHEHHUS; OO0bEIUHEHHOCTD
MPECTYIUICHNH €AWHBIM IUIAHOM C pacmpeneneHueM (YHKIWH YYacTHHKOB TPYIIBI, HalpaBICHHBIX Ha
JOCTHKEHHE 3TOTO IUIaHa; IESITEIbHOCTh BCEX YIaCTHUKOB TaKOM IPYIIIbI COIIACHO 3TOMY ILJIaHy.

KiroueBble c1oBa:  OpraHu30BaHHas  IPECTYNIHOCTb, COBEPILIEHHE  IPECTYIJIEHUS IO
MpeIBapUTEIHLHOMY CTOBOPY, OOLIECTBEHHO-OMACHBIA BUA TPYMIbI, COBEPIICHHE MPECTYIUICHUS TPYIIOi
JIULI, PyKOBOJICTBO IIPECTYIHOM JESITENbHOCTBIO.
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